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From Victim to Defendant:
How Justice Falls Short for Women

By Sarah Anderson and Lisel Petis

For decades, the justice system has failed to recognize
how deeply intertwined women'’s victimization and
criminalization are. A serious response requires policies
that account for trauma, economic instability, relational
dynamics, health differences, and other factors that drive
many women into the system.

Executive Summary

Far too often, when a woman meets the justice system, it is first as

a victim of violence and later as a defendant charged with criminal
activity. As victims, it is not uncommon for women to find their voices
lost in the criminal justice discussion. As defendants, relevant context,
including trauma, coercion, and the fight to survive, is rarely considered
in courtrooms—especially in cases of self-defense, substance misuse, and
human trafficking. This lack of acknowledgment leaves women doubly
failed: They are denied justice when harmed, and they are punished
harshly if victimization later shapes their actions.

The rapid increase of women in the justice system over the past 40 years
has exposed how poorly equipped current policies are to respond to the
realities of women'’s experiences and specific needs. Traditional reforms
have focused on men in the justice system, overlooking that women'’s
pathways into the system are frequently rooted in abuse, caregiving
pressures, and economic instability. By failing to recognize the distinct
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needs of women, the system has expanded incarceration without
improving public safety or addressing the underlying drivers of women’s
involvement in the justice system.

This policy paper explores women’s involvement with the justice system

in three primary contexts: as victims, as defendants, and as both. Across

these forms of justice system involvement, common themes emerge: low
reporting and conviction rates for gender-based violence; rising rates of female
incarceration tied to poverty, substance misuse, and punitive policies; and
persistent issues in offering effective approaches for victim-defendants (i.e.,
those whose criminal behavior stems from abuse). The result is a system that
broadly fails to deliver safety, fairness, or legitimacy.

Key Policy Recommendations:

e Strengthen victims’ rights and recourse by enacting notification laws,
guaranteeing rights to proceedings, training system practitioners in
trauma-informed approaches, and expanding the availability of victim-
centered alternatives to prosecution

)
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e Improve justice for female defendants by integrating gender-responsive
programming and reentry practices, providing access to gender-specific
health supplies and services, adopting clear policies and oversight
around pregnancies, and investing in specialized courts

G
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e Protect and support victim-defendants by granting victim immunity,
passing survivor justice laws, adjusting mandatory arrest laws and laws
meant to prevent sexual abuse in carceral settings, and training criminal
justice professionals in trauma-informed practices

Introduction

For most of American history, the criminal justice system was built by and for
men. That design reflected the simple reality that men have long been—and
remain—the most significant perpetrators of crime.! Over the last 40 years,
however, these demographics began to shift, and women moved from the
margins to a growing share of defendants. Today, nearly 1 million women are
involved with the U.S. criminal justice system.? Unfortunately, this increase

in justice-involved women has collided with an infrastructure unprepared

to meet their needs. In most cases, the rules, routines, and assumptions
established for justice-involved men were automatically applied to women’s
correctional facilities, despite the presence of gender-specific differences that
warrant specialized approaches. Although “gender-responsive correctional
practices” began appearing in the 2000s, research on women’s pathways into
the system remains outdated, and research on how the system can support
them is limited.?

1. Karen Heimer, “Changes in the Gender Gap in Crime and Women’s Economic Marginalization,” The Nature of Crime: Continuity and Change, 2000, p. 1. https://
www.ojp.gov/criminal_justice2000/vol_1/02i.pdf.

2. Kristen Budd, “Incarcerated Women and Girls,” Sentencing Project, July 24, 2024. https://www.sentencingproject.org/fact-sheet/incarcerated-women-and-girls.

3. Emily Salisbury and Allison Crawford, “Gender-responsive treatment to improve outcomes for women and girls in correctional settings: foundations, limitations
and innovations,” Health & Justice 13:11 (2025). https://healthandjusticejournal.biomedcentral.com/articles/10.1186/s40352-025-00316-w; Emily Salisbury and
Patricia Van Voorhis, “Gendered Pathways,” Criminal Justice and Behavior 36:6 (2009), p. 542. https://www.researchgate.net/publication/247744861_Gendered_
Pathways.
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Meanwhile, the voices of victims have faded in today’s criminal justice

reform conversations. Current debates tend to focus on incarceration and the
defendants’ rights, with less emphasis on violence prevention or meaningful
justice for those who have been harmed.* Indeed, for many women, victimhood
and criminality are not separate conditions, but overlapping realities.®

This tension between victimhood and criminality hangs over the justice system,
as it draws in more women, protects fewer women from harm, and rarely
acknowledges that these individuals are often one and the same.® This paper
examines the role of women in crime and justice as victims, as defendants,

and as both.” It also assesses blind spots in criminal justice policy that
disproportionately impact incarcerated women and suggests targeted policy
solutions to support and protect women more effectively while simultaneously
addressing the rising involvement of women in criminal activity.

Women as Victims

Women experience violence at alarming rates, but their experiences are often
unreported, misunderstood, or underserved by the justice system.? Intimate
partner violence (IPV)—which includes crimes like sexual assault, domestic
violence, and stalking—disproportionately affects women, with rates of
reported sexual violence and stalking nearly triple those reported by men.®
Some studies suggest that one out of every two women will experience IPV in
their lifetimes, and women account for more than one-half of all violent crime
victims.'® The majority of these incidents never reach a courtroom.

Barriers to Reporting and Seeking Justice

Often, female victims feel that the justice system fails to provide meaningful
outcomes, which contributes to rates of underreporting.!* As Figure 1 shows,
approximately one-half of violent crimes and two-thirds of rape cases—in which
women are disproportionately victims—go unreported.*? Victims choose not to
report violent crimes for a variety of reasons, including believing police would
not be helpful, fearing retaliation, or thinking the offense should be addressed
outside of the criminal justice system.'* Concerns about police response are
particularly strong in cases of sexual or domestic violence, where victims often
anticipate dismissal or re-traumatization by law enforcement.
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Terminology
Disclaimer

This paper uses the terms
“victim” and “defendant”
throughout, consistent with their
legal definitions and common
usage in the criminal justice
setting.” While we acknowledge
that terms such as “survivor”

or “justice-impacted” are
sometimes preferred in advocacy
contexts, this paper aims to
maintain alignment with the legal
framework in which these issues
are addressed. We also recognize
that many populations—across
and beyond gender lines—
experience disproportionate
contact with and impact from

the justice system. However, this
analysis focuses specifically on
women because of their growing
presence in the system and to
highlight the distinct ways in
which gendered dynamics shape
their experiences.

* Jules Epstein, “Is ‘Victim’ Ever an
Impermissible Term in Criminal Trials?,”
Temple University Beasley School of
Law, Feb. 24, 2022. https://law.temple.
edu/aer/2022/02/24/is-victim-ever-an-
impermissible-term-in-criminal-trials.

4. Jennie Patterson, “Post-Election 2024: The Continued Unraveling of Criminal Justice Reform,” Congressional Black Caucus Foundation, Dec. 11, 2024. https://www.

cbcfinc.org/blog/post-election-2024-the-continued-unraveling-of-criminal-justice-reform.

5. Kyleigh Clark-Moorman, “Formerly Incarcerated Women and Reentry: Updated Trends, Challenges, and Recommendations for Research and Policy,” National

Institute of Justice, January 2025, p. 3. https://www.ojp.gov/pdffiles1/nij/310062.pdf.
6. Ilbid.
7. lbid.

8. Alex Piquero and Andrew Wheeler, “Toward a Better Estimate of Domestic Violence in America,” Council on Criminal Justice, October 2024. https://counciloncj.org/

toward-a-better-estimate-of-domestic-violence-in-america.

9. Ruth Leemis et al., “The National Intimate Partner and Sexual Violence Survey: 2016-2017 Report on Intimate Partner Violence,” National Center for Injury

Prevention and Control, October 2022, p. 1. https://www.cdc.gov/nisvs/documentation/NISVSReportonIPV_2022.pdf.

10. Ibid.; Susannah Tapp and Emilie Coen, “Criminal Victimization, 2023,” Bureau of Justice Statistics, June 9, 2025, p. 10. https://bjs.ojp.gov/document/cv23.pdf.
11. “Victim Satisfaction with the Criminal Justice System,” National Institute of Justice, Jan. 1, 2006. https://nij.ojp.gov/topics/articles/victim-satisfaction-criminal-

justice-system.
12. Ibid., p. 6.

13. Lynn Langton, “Victimizations Not Reported to Police,” Bureau of Justice Statistics, August 2012, p.1. https://bjs.ojp.gov/content/pub/pdf/vnrp0610.pdf.

14. Rachael Goodman-Williams et al., “Reasons for Not Reporting Among Sexual Assault Survivors Who Seek Medical Forensic Exams: A Qualitative Analysis,” Journal
of Interpersonal Violence 39:9-10 (Nov. 16, 2023), pp. 1905-1925. https://pmc.nchi.nlm.nih.gov/articles/PMC10993628; “What Specific Aspects of the Criminal
Justice System have been Shown to Have an Impact on Survivors,” Center for Victim Research, last accessed Aug. 13, 2025. https://victimresearch.org/library/what-

part-of-the-criminal-justice-process-has-the-most-impact-on-victims.
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Figure 1: Female Victim Rates and Reporting in Sexual Assault and Intimate Partner Violence
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For many victims, seeking justice is not primarily about punishment.*> Most
do not expect the offender to receive a lengthy sentence, nor do they think
such sentences are the most effective form of justice.'® Rather, they come
forward with the hopes of stopping the offender’s behavior and preventing
harm to others. Victims are typically seeking concrete rehabilitative steps like
counseling, addiction treatment, relationship or emotional regulation classes,
restitution, or a genuine apology.

This desire to rehabilitate and educate makes sense on a societal scale, as the
vast majority of those convicted of a violent crime will eventually return to their
communities. Like the public as a whole, victims want to ensure that when the
offender does so, they have changed for the better and will not reoffend.?® Some
victims may also prefer alternatives to traditional prosecution because they
seek healing, empowerment, or safety over punishment—particularly when the
justice system feels re-traumatizing or fails to meet their needs.

When victims do report violent crimes to the police, the likelihood of achieving
justice remains low. Although research is limited, available studies suggest that
sexual assault and domestic violence cases experience high attrition rates—
meaning cases are often declined for prosecution or dismissed.*® One recent
study from eight major cities shows that fewer than 4 percent of sex crime
cases result in convictions.?’ Moreover, the legal process for these cases often
stretches over months or years, during which time victims must repeatedly
recount their traumatic experiences in courtrooms or interviews that are
designed to dissect and challenge every detail of a victim’s story rather than

=

Most victims do not expect
the offender to receive a
lengthy sentence, nor do
they think such sentences
are the most effective
form of justice. Rather,
they come forward with
the hopes of stopping the
offender’s behavior and
preventing harm to others.

15. “Crime Survivors Speak,” Alliance for Safety and Justice, 2024, p. 4. https://asj.allianceforsafetyandjustice.org/wp-content/uploads/2024/09/

CrimeSurvivorsSpeak2024.pdf.

16. Ibid.
17. Ibid.
18. Ibid.

19. Jodie Murphy-Oikonen et al., “Sexual Assault Case Attrition: The Voices of Survivors,” Sage Open 12:4 (2022). https://journals.sagepub.com/

doi/10.1177/21582440221144612.

20. Lucia Walinchus et al., “A vanishingly small number of violent sex crimes end in conviction, NBC News investigation shows,” NBC News, Jan. 10, 2025. https://www.

nbcnews.com/specials/sex-assault-convictions.
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support recovery.?! Victims often experience invasive questioning about their
behavior, history, and motives. Such scrutiny deters reporting because it delays
and complicates emotional recovery.??

Importantly, the perception that women frequently fabricate IPV claims is not
supported by evidence. Rates of false allegations of IPV are extremely low, as the
moral weight and legal risk of filing a false report act as powerful deterrents, and
false reports rarely get far in the prosecution process.? Yet legitimate allegations
also face steep barriers. An inherent challenge is the private nature of most IPV,
which typically occurs behind closed doors, without witnesses or clear evidence.
These dynamics often trigger deep-seated, bias-laden questions among police,
prosecutors, and jurors that shift blame from the perpetrator to the victim:

Why didn’t she leave? Why didn’t she fight back? Why was she there in the first

place? As a result, victims are required to recount painful and deeply personal Victims often experience
experiences to a series of strangers—police officers, prosecutors, judges, and invasive questioning about
L . . . their behavior, history, and
juries—while investigators and defense attorneys comb through their personal motives. Such scrutiny deters
histories, expose private details, and work relentlessly to discredit testimony. Even reporting because it delays

and complicates emotional

worse, scrutiny often continues outside of the courtroom; for example, a recent recovery

study found that one in four social media comments on IPV articles fell into the
category of victim-blaming.?* Few would endure this experience for the sake of a
fabricated claim.

Systemic Gaps and Long-Term Impacts

The criminal justice process itself can compound trauma. Victims are often
flooded with information immediately after reporting a crime—while still in
shock—yet left uninformed about key proceedings, plea negotiations, and
outcomes as cases progress.? Even in states with strong victims’ rights laws,
protections frequently fail in practice because of weak enforcement and a lack
of meaningful representation to help victims assert them.? For example, some
jurisdictions do not require that victims be notified of hearings involving bail,
protective orders, pleas, or sentencing, instead offering only general or delayed
updates.?” Others are required to provide notification, but lack a consistent and
effective process for doing so.2® Even when rights are codified, victims frequently
remain unaware of them because of minimal outreach, lack of plain-language
materials explaining the process, and an absence of systematic procedures for
informing them at critical stages. As a result, victims often face these complex
systems alone, with little recourse when they fail.

21. Chiara Packard and Matt Keyser, “Improving Timely Justice in America’s Courts,” Arnold Ventures, May 19, 2021. https://web.archive.org/web/20210812181402/
https://www.arnoldventures.org/stories/improving-timely-justice-in-americas-courts?token=0GQfmYZ8YttxWIzpht2YcLWyksB7PnA-.

22. Federica Taccini and Stefania Mannarini, “An Attempt to Conceptualize the Phenomenon of Stigma toward Intimate Partner Violence Survivors: A Systematic
Review,” Behavioral Science 13:3 (Feb. 21, 2023). https://pmc.nchi.nim.nih.gov/articles/PMC10044728.

23. David Lisak et al., “False Allegations of Sexual Assault: An Analysis of Ten Years of Reported Cases,” Violence Against Women 16:12 (Dec. 16, 2010), pp. 1318-1334.
https://journals.sagepub.com/doi/10.1177/1077801210387747; Joanne Archambault and Kimberly Lonsway, “Raped, Then Jailed: The Risks of Prosecution for
Falsely Reporting Sexual Assault,” End Violence Against Women International, December 2022. https://evawintl.org/wp-content/uploads/2019-5_TB_Raped-Then-
Jailed-1.pdf.

24. Kristen Zaleski et al., “Exploring rape culture in social media forums,” Computers in Human Behavior 63 (October 2016), pp. 922-927. https://www.sciencedirect.
com/science/article/abs/pii/S0747563216304642.

25. Gena Castro Rodriguez, “Survivor Voices,” Prosecutors Alliance, April 2022. https://prosecutorsalliance.org/wp-content/uploads/2022/04/Survivor-Voices-Report-
CA2022.pdf.

26. “Victim Law Library,” National Crime Victim Law Institute, last accessed Aug. 18, 2025. https://ncvli.org/victim-law-library-rights-by-state; “Advocacy for Victims’
Rights and Services,” NOVA, last accessed Aug. 18, 2025. https://trynova.org/initiatives/victims-rights-public-policy.

27. “Victims’ Pretrial Release Rights and Protections,” National Conference of State Legislatures, May 9, 2023. https://www.ncsl.org/civil-and-criminal-justice/victims-
pretrial-release-rights-and-protections.

28. “Help for Victims,” Office for Victims of Crime, last accessed Sept. 26, 2025. https://ovc.ojp.gov/help-for-victims/victim-notification.
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When the justice system falls short in these ways, victims may face long-term,
compounding health, financial, and social challenges, which can further entrench
cycles of dependency, vulnerability, and system involvement. Inadequate access
to support and services, such as crisis counseling, legal aid, and medical resources,
is a particular problem in rural and underserved areas.? These types of services
are critical, as victims commonly experience post-traumatic stress disorder and
other serious mental health conditions.?® Victims of IPV may also experience
employment instability, which increases their risk of declaring bankruptcy, having
a life-threatening illness, or having a disability or chronic illness.3!

The cumulative effect is a justice system that fails the very people it is meant to
protect. With low conviction rates, long and painful legal processes, and limited
support, many women find that coming forward carries more cost than staying
silent. Recognizing these systemic shortcomings is the first step toward creating
a more responsive and accountable framework.

Policy Recommendations

Policymakers should prioritize approaches that enhance victim safety, uphold victim
dignity, and expand meaningful choices in how justice is pursued. In addition,
system actors—from police to prosecutors to court staff—should be empowered to
handle interactions with victims responsibly and productively and hold perpetrators
of IPV accountable for their actions. We recommend the following:

e States should enact clear, enforceable victims’ rights laws. This includes laws
that guarantee timely notification of all meaningful proceedings, proactively
inform victims of their rights from the outset (including to be present and
heard), and provide access to legal remedies when these rights are violated
(e.g., victims’ rights attorneys, qualified advocates). Without these structural
supports, victims’ rights risk being symbolic rather than substantive.

e Courts should implement opt-in email and text notification systems that
are clearly communicated to victims and easy to access. Notification
systems complement existing platforms like VINE (Victim Information and
Notification Everyday) by updating victims on hearing dates, continuances,
plea agreements, and sentencing, helping them to engage with the justice
process.*? Expanding notifications across all courts and delivering them
through easy-to-use formats like text messages ensures that victims have the
information they need to engage meaningfully in the justice process. Law
enforcement and the courts should work together to inform victims about
court notification systems and provide straightforward, timely ways to enroll.

e All law enforcement officers, prosecutors, and judges should receive
mandatory, ongoing training in trauma-informed practices and victim-
centered approaches. Trainings should cover the neurobiological effects of
trauma, common victim behaviors that may seem counterintuitive (such
as delayed reporting, inconsistent statements, or continued contact with
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29. “Violence and Abuse in Rural America,” Rural Health Information Hub, last accessed Aug. 18, 2025. https://www.ruralhealthinfo.org/topics/violence-and-abuse.
30. Natalie Pill et al., “Trauma Responses to Intimate Partner Violence: A Review of Current Knowledge,” Aggression and Violent Behavior 34 (May 2017), pp. 178-184.

https://www.sciencedirect.com/science/article/abs/pii/S1359178917300289.

31. Ashley Lauren Holloway, “Behind Closed Doors: A Look into Access to Supportive Resources and Women Experiencing Intimate Partner Violence (IPV),” University
of San Francisco, Aug. 12, 2022, pp. 7-8. https://repository.usfca.edu/cgi/viewcontent.cgi?article=2769&context=capstone; “Crime Survivors Speak,” Alliance for
Safety and Justice, 2024, p. 4. https://asj.allianceforsafetyandjustice.org/wp-content/uploads/2024/09/CrimeSurvivorsSpeak2024.pdf.

32. “VINE,” last accessed Sept. 4, 2025. https://www.vinelink.com.
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offenders), and evidence-based techniques for conducting respectful interviews
and interactions.3? Justice professionals can avoid re-traumatizing victims by
understanding how trauma affects memory, decision-making, and behavior,
while building stronger cases and maintaining the integrity of the legal process.

States should expand the availability of victim-centered alternatives to
prosecution. Restorative justice approaches, such as victim-offender mediation
or community conferencing, offer structured, voluntary spaces for dialogue,
accountability, and repair.3* Programs should be made available pre-charge and
with prosecutor approval for appropriate cases, and victims should be offered
the option of such approaches. Participation must be voluntary for all parties,
and victims should retain the right to pursue formal prosecution. Programs
must be staffed by trained facilitators and follow strict safety protocols.

Lawmakers should embed victim voices and protections in reforms and core
procedures. Too often, reforms prioritize efficiency or defendant-focused
changes while overlooking the needs of victims. Lawmakers should ensure that
victims’ rights are built into the structure of criminal justice reforms and adopt
safeguards to protect against re-traumatization and coercion (e.g., limiting
defense subpoenas in early-stage hearings and redacting victim identities

in publicly released camera footage) to enhance procedural fairness and
strengthen trust in the system for all parties.

Women as Defendants

Over the last several decades, women have been the fastest-growing population
in the criminal justice system.® As shown in Figure 2, the incarcerated female
population has tripled since 1985, doubling the growth rate seen among men.>¢
Arrest trends mirror this rise. In 2019, female arrest rates for violent crimes were
63 percent higher and for drug crimes 317 percent higher than they were in
1980. By the early 2020s, nearly 1 million women were involved in the criminal
justice system.

Figure 2: Women’s Involvement in the System (Incarceration)

(000’s)

100

120

000
S

eTote%e

QS

0%

80

%0%%

%letee%%

60

SRR

LTI
RIS

%!

2

G5
X

03
K

3R IAIIIILAIIAISOEILIALS

40

20 %
0

1985 1986 1990 1995 2000 2005 2010 2015 2020 2021 2022

b
L

RS

R

BRI

CIILLIRIIILS
SRR

o
X
%
XS
3
3
%
%%
%%
%

X
%!

Source: https://counciloncj.org/womens-justice-by-the-numbers/#incarceration

R Street Policy Study
No. 335

October 2025

O POLICY RECOMMENDATION FOR
I : WOMEN AS VICTIMS

O POLICY RECOMMENDATION FOR
I : WOMEN AS VICTIMS

% Prison (000’s)

¥ Jail (0007s)

-m- Share of Property Arrests (%)
- Share of Violent Arrests (%)

33.

34.

35.

36.
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August 2023. https://evawintl.org/wp-content/uploads/2016-11_TB_Neurobiology1.pdf.

Christina Hernandez Sherwood, “Restorative Justice for Survivors of Intimate Partner Violence,” Hopkins Bloomberg Public Health, 2022. https://magazine.

publichealth.jhu.edu/2022/restorative-justice-survivors-intimate-partner-violence.

Kristen Budd, “Incarcerated Women and Girls,” The Sentencing Project, July 24, 2024. https://www.sentencingproject.org/fact-sheet/incarcerated-women-and-

girls.
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Research consistently shows that women commit fewer crimes than men,
particularly violent offenses.®” One factor that may help explain this disparity is

the earlier development of social cognitive skills in girls, which supports stronger
prosocial behavior.3® Studies suggest that girls benefit from a combination of
biological and social influences, such as more effective brain communication and
greater verbal ability.*® These skills not only reduce the likelihood of early antisocial
behavior but may also buffer against its escalation into more serious criminal activity.

Women’s Pathways into the Justice System

Pathways into the justice system often look different for women than for men.
While men are more likely to commit violent offenses and engage in organized
criminal activity, women’s offenses tend to be lower-level, nonviolent, and rooted
in economic hardship, relational dynamics, or survival.?® Unlike men, who are more
likely to offend in public, women are more likely to commit crimes during the day,

Pathways into the justice
system often look different

in homes or familiar settings, and against people they know.* for women than for men.
While men are more likely to
Women are also more frequently arrested for drug-related offenses, property commit violent offenses and
crimes such as shoplifting or fraud, and offenses tied to poverty or caretaking engage in organized criminal
o ~ - ) activity, women’s offenses

responsibilities.*? These acts are often impulsive rather than premeditated and tend to be lower-level,
driven by immediate needs such as feeding children, escaping abusive partners, or nonviolent, and rooted in

. a3 . o ., economic hardship, relational
sustaining addiction.”® Their involvement in “street economies”—whether through dynamics, or survival.

drug sales, theft, or sex work—often reflects a lack of legitimate economic
opportunity and inadequate social safety nets.*

Two categories stand out where women offend more than men: sex work and
embezzlement.* Both are offenses that reflect broader gender dynamics. Sex work
is often a form of economic survival, especially for women who are homeless,
struggling with addiction, or escaping violence.* Embezzlement, on the other
hand, tends to occur in workplaces where women hold low-level administrative or
financial roles—positions that offer opportunity, but little power or pay.”’

A significant portion of female offending involves male co-offenders, often in
the context of intimate relationships.* It is not uncommon for women to be

37. Wendy Sawyer, “Women’s Mass Incarceration: The Whole Pie 2024,” Prison Policy Initiative, March 5, 2024. https://www.prisonpolicy.org/reports/pie2024women.
html.

38. Sarah Bennett et al., “Explaining Gender Differences in Crime and Violence: The Importance of Social Cognitive Skills,” Aggression and Violent Behavior 10:3
(March-April 2005), pp. 263-288. https://www.sciencedirect.com/science/article/abs/pii/S1359178904000618.

39. lbid.

40. “Women’s Justice: a Preliminary Assessment of Women in the Criminal Justice System,” Council on Criminal Justice, July 2024. https://counciloncj.org/womens-
justice-a-preliminary-assessment-of-women-in-the-criminal-justice-system.

41. Anne-Marie Hathaway, “Female Offenders: Patterns, Risk, and Assessment,” Psychiatric Times 42:4 (April 7, 2025). https://www.psychiatrictimes.com/view/female-
offenders-patterns-risk-and-assessment.

42. Sawyer. https://www.prisonpolicy.org/reports/pie2024women.html.

43. Amber Sanders et al., “Exploring and Understanding Differences Between Deliberate and Impulsive Male and Female Burglars,” Crime & Delinquency 63:12 (August
2016), pp. 12-13. https://www.researchgate.net/publication/306021212_Exploring_and_Understanding_Differences_Between_Deliberate_and_Impulsive_Male_
and_Female_Burglars.

44. Dana Dehart, “Women’s Pathways to Crime: A Heuristic Typology of Offenders,” Criminal Justice and Behavior 45:10 (October 2018), pp. 1462-1463. https://sc.edu/
study/colleges_schools/socialwork/documents/womens_pathways_to_crime.pdf.

45. “2019 Crime in the United States,” Federal Bureau of Investigation, 2019. https://ucr.fbi.gov/crime-in-the-u.s/2019/crime-in-the-u.s.-2019/topic-pages/tables/
table-33.

46. Katherine Footer et al., “An Ethnographic Exploration of Factors that Drive Policing of Street-Based Female Sex Workers in a U.S. Setting — Identifying Opportunities
for Intervention,” BMC International Health and Human Rights 20:12 (May 14, 2020). https://pmc.ncbi.nim.nih.gov/articles/PMC7227297.

47. Darrell Steffensmeier et al., “Gender and Arrests for Larceny, Fraud, Forgery, and Embezzlement: Conventional or Occupational Property Crime Offenders,” Journal
of Criminal Justice 43:3 (June 2015), p. 206. https://www.researchgate.net/publication/276414712_Gender_and_Arrests_for_Larceny_Fraud_Forgery_and_
Embezzlement_Conventional_or_Occupational_Property_Crime_Offenders.

48. Gina Fedock and Stephanie Covington, “Female Violent Offending, Theoretical Models of,” The SAGE Encyclopedia of Criminal Psychology, 2019. https://www.
stephaniecovington.com/site/assets/files/1516/theoretical_models_of female_violent_offending_by_fedock_and_covington_final.pdf.

R Street Policy Study—From Victim to Defendant: How Justice Falls Short for Women www.rstreet.org—8


https://www.prisonpolicy.org/reports/pie2024women.html
https://www.prisonpolicy.org/reports/pie2024women.html
https://www.sciencedirect.com/science/article/abs/pii/S1359178904000618
https://counciloncj.org/womens-justice-a-preliminary-assessment-of-women-in-the-criminal-justice-system
https://counciloncj.org/womens-justice-a-preliminary-assessment-of-women-in-the-criminal-justice-system
https://www.psychiatrictimes.com/view/female-offenders-patterns-risk-and-assessment
https://www.psychiatrictimes.com/view/female-offenders-patterns-risk-and-assessment
https://www.prisonpolicy.org/reports/pie2024women.html
https://www.researchgate.net/publication/306021212_Exploring_and_Understanding_Differences_Between_Deliberate_and_Impulsive_Male_and_Female_Burglars
https://www.researchgate.net/publication/306021212_Exploring_and_Understanding_Differences_Between_Deliberate_and_Impulsive_Male_and_Female_Burglars
https://sc.edu/study/colleges_schools/socialwork/documents/womens_pathways_to_crime.pdf
https://sc.edu/study/colleges_schools/socialwork/documents/womens_pathways_to_crime.pdf
https://ucr.fbi.gov/crime-in-the-u.s/2019/crime-in-the-u.s.-2019/topic-pages/tables/table-33
https://ucr.fbi.gov/crime-in-the-u.s/2019/crime-in-the-u.s.-2019/topic-pages/tables/table-33
https://pmc.ncbi.nlm.nih.gov/articles/PMC7227297
https://www.researchgate.net/publication/276414712_Gender_and_Arrests_for_Larceny_Fraud_Forgery_and_Embezzlement_Conventional_or_Occupational_Property_Crime_Offenders
https://www.researchgate.net/publication/276414712_Gender_and_Arrests_for_Larceny_Fraud_Forgery_and_Embezzlement_Conventional_or_Occupational_Property_Crime_Offenders
https://www.stephaniecovington.com/site/assets/files/1516/theoretical_models_of_female_violent_offending_by_fedock_and_covington_final.pdf
https://www.stephaniecovington.com/site/assets/files/1516/theoretical_models_of_female_violent_offending_by_fedock_and_covington_final.pdf

Street R Street Policy Study
ree From Victim to Defendant: No. 335
How Justice Falls Short for Women October 2025

pressured, manipulated, or simply drawn into criminal activity by a partner

or male peer already engaged in the behavior.* This relational dimension

complicates perceptions of culpability and challenges traditional justice

responses by introducing ambiguity around agency and intent, making it more

difficult to assign accountability. Independent violent acts—though still relatively

rare—often take place in domestic settings rather than public, and the victims

are frequently known to the offender.>® Mandatory arrest laws in domestic

violence cases can also draw women into the system as defendants, blurring the

line between victimization and offending. *

The rise in female incarceration rates may also be influenced by two intersecting The rise in female
trends: increasing substance use among women and punitive drug policies incarceration rates may

stemming from the War on Drugs. Approximately one in four women in prison also be influenced by
two intersecting trends:

H 51
has been convicted of a drug offense.” Many women develop substance use increasing substance
disorders as a response to trauma or abuse, and these individuals both progress use among women and
; : ; ~ ; punitive drug policies

more quickly from f"lr.st use to dependency and face hlgher ratfes of co-occurring stemming from the War on
mental health conditions.* Yet treatment programs in correctional and Drugs. Approximately one
community settings are rarely tailored to these realities, leaving many women in four women in prison

ith facti h h . ing | h has been convicted of a
without effective pathways to recovery. At the same time, sentencing laws, suc drug offense.

as mandatory minimum sentences and aggressive enforcement of low-level
drug offenses, have increased incarceration, even for nonviolent conduct tied to
addiction.>® This punitive approach has helped drive the surge in drug-related
arrests for women, which is outpacing increases among men.>*

Family, Behavioral Health, and Economic Challenges

Rising incarceration rates do not affect women alone; they reverberate through
families, as most incarcerated women are mothers, and many are primary
caregivers.>® Moreover, among those in custody, approximately 5 to 10 percent
are pregnant at any given time.>® In 2023 alone, more than 700 babies were
born in custody.?” This almost always results in the separation of women from
newborn children, which disrupts critical developmental bonds made during an
infant’s formative years.® Distance, cost, and burdensome visitation procedures
typically make contact impossible, even when mothers and children want to
remain connected.® In addition, because women make up a smaller share of
the overall prison population, most states operate only one or two women’s
facilities—leaving many women incarcerated much farther away from home than

49. Charlotte Barlow, Coercion and women co-offenders: A gendered pathway into crime (Bristol University Press, 2016). https://www.jstor.org/stable/j.ctt1t8942p.
50. Ibid.

51. Kristen Budd, “Incarcerated Women and Girls,” The Sentencing Project, July 24, 2024. https://www.sentencingproject.org/fact-sheet/incarcerated-women-and-
girls.

52. “Sex Differences in Substance Use,” National Institute on Drug Abuse, last accessed Sept. 4, 2025. https://nida.nih.gov/publications/research-reports/substance-
use-in-women/sex-differences-in-substance-use.

53. Aldina Mesic, “Women and the War on Drugs,” Public Health Post, May 16, 2017. https://publichealthpost.org/health-equity/women-and-the-war-on-drugs.
54. “Women'’s Justice: By the Numbers,” Council on Criminal Justice, July 2024. https://counciloncj.org/womens-justice-by-the-numbers.

55. Wendy Sawyer and Wanda Bertram, “Prisons and jails will separate millions of mothers from their children in 2022,” Prison Policy Initiative, May 4, 2022. https://
www.prisonpolicy.org/blog/2022/05/04/mothers_day.

56. Emily Widra and Emmett Sanders, “New data on pregnancy prevalence outcomes, and programs in prisons are welcome additions, but raise new questions,” Prison
Policy Initiative, May 7, 2025. https://www.prisonpolicy.org/blog/2025/05/07/2023_pregnancy_prison.
57. lbid.

58. Rahgan Jensen, “The Costs of Separation: Incarcerated Mothers and the Socioeconomic Benefits of Community-Based Alternatives for Nonviolent Offenders,”
Brigham Young University Journal of Public Law 35:2 (March 31, 2021), p. 302. https://digitalcommons.law.byu.edu/cgi/viewcontent.cgi?article=1599&context=jpl.

59. lbid.
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male offenders.?® As a result, more than one-half of incarcerated women never
receive a visit from their children, and fewer than one in 10 see them weekly.®*

When no other family members are available to provide care, children may

be placed in the foster care system—a pathway strongly associated with

an increased risk of future justice system involvement.®? Research indicates
that foster youth also face higher rates of school instability, mental health
challenges, and arrest compared to their peers.®® The psychological harm of
this dynamic extends to mothers as well. Separation from infants deepens
their trauma and erodes their mental health resilience.® One study found that
incarcerated mothers separated from their children experienced three to five
times more depression, anxiety, and substance use than other women in jail.®
Although uncommon, prison nursery programs—where mothers co-reside with
their infants during incarceration—offer an alternative approach that supports
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Economic instability is

another factor that fuels
and deepens women’s
involvement in the
justice system. Financial
constraints increase

the likelihood of pretrial
detention, which can
trigger job loss, eviction,
and loss of child custody.

maternal-infant attachment and has been shown to reduce recidivism.®

Economic instability is another factor that fuels and deepens women'’s
involvement in the justice system. The gender pay gap, higher poverty rates,
and lower accumulated wealth make it more difficult for women to afford
bail, secure quality legal representation, and pay court fines.®’ These financial
constraints increase the likelihood of pretrial detention, which can trigger job
loss, eviction, and loss of child custody.®® Upon release, the barriers intensify.
Employers call back 60 percent fewer applicants with criminal records, and
women with records get 30 percent fewer callbacks than men with records.%

For many incarcerated women, employability is limited not only by past trauma
but also by family responsibilities. Gender-responsive employment programs that
address women'’s specific employment needs strengthen their economic stability
after release and reduce their risk of falling back into a financially abusive
relationship.”® Therapeutic communities and peer recovery support are also
especially valuable tools for improving outcomes for women after incarceration.”
If employability issues are left unaddressed during incarceration, they can spiral
into post-release homelessness for many women. Those exiting prison are almost
10 times more likely to be homeless than the general public, and women face

60. Rebecca Shlafer et al., “Reproductive Justice for Incarcerated Mothers and Advocacy for their Infants and Young Children,” Infant Mental Health Journal 40:5 (July
19, 2019), pp. 725-741. https://pmc.ncbi.nlm.nih.gov/articles/PMC6973282.

61. lbid.

62. Maria Morrison and Brett Drake, “Foster Children in Care Due to Parental Incarceration: A National Longitudinal Study,” Children and Youth Services Review 144
(January 2023). https://pmc.ncbi.nlm.nih.gov/articles/PMC10753852.

63. Ibid.; Mark Courtney et al., “Midwest Evaluation of the Adult Functioning of Former Foster Youth: Conditions of Youth Preparing to Leave State Care,” Chapin Hall,
2004. https://www.chapinhall.org/wp-content/uploads/Midwest-Study-Youth-Preparing-to-Leave-Care-Brief.pdf.

64. Jensen. https://digitalcommons.law.byu.edu/cgi/viewcontent.cgi?article=1599&context=jpl.

65. Zoe Milavetz, “Unmet Mental Health Needs of Jailed Parents with Young Children,” Family Relations 70:1 (Dec. 15, 2020), pp.130-145. https://pmc.ncbi.nIm.nih.
gov/articles/PMC11633750.

66. Reproductive Health Care for Incarcerated Pregnant, Postpartum, and Nonpregnant Individuals,” The American College of Obstetricians and Gynecologists, July
2021. https://www.acog.org/clinical/clinical-guidance/committee-opinion/articles/2021/07/reproductive-health-care-for-incarcerated-pregnant-postpartum-and-
nonpregnant-individuals.

67. “Women’s Justice: a Preliminary Assessment of Women in the Criminal Justice System.” https://counciloncj.org/womens-justice-a-preliminary-assessment-of-
women-in-the-criminal-justice-system.

68. Ibid.

69. Akua Amaning, “Supporting Women Affected by the Criminal Legal System,” Center for American Progress, March 14, 2024. https://www.americanprogress.org/
article/playbook-for-the-advancement-of-women-in-the-economy/supporting-women-affected-by-the-criminal-legal-system.

70. lbid.

71. lbid.
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Street

even higher rates of homelessness than men.”? Once an individual is homeless,
the criminal justice system often becomes a revolving door.”®

Finally, because today’s justice system was designed primarily around male
patterns and circumstances of offending, Congress took steps to ensure that
women’s most basic toiletry and dignity needs were met in federal facilities.
The First Step Act of 2018 mandated that Bureau of Prisons facilities make
tampons and sanitary napkins available to women at no cost.”* Unfortunately,

the operational health of state and local systems varies widely, and many jails at Those exiting prison are

. . . . . almost 10 times more likely to
these levels continue to ration feminine supplies or charge commissary fees that be homeless than the general
create inequities for indigent women.” The First Step Act also sought to curb the public, and women face even

higher rates of homelessness

practice of shackling pregnant incarcerated women.”® Shackling women during than men. Once an individual
pregnancy has been widely condemned by medical and public health groups.” is homeless, the criminal
However, it unfortunately continues in some jurisdictions, despite most states justice system often becomes

arevolving door.
having enacted formal bans.” Furthermore, fewer than one-half of facilities test g

women for pregnancy at intake, and many women who test positive receive no
prenatal care.” Beyond federal legislation, states are also passing legislation—
such as the Dignity for Incarcerated Women Act—which would bring reforms
similar to the federal First Step Act to state correctional facilities and begin to
further right some of these ongoing practices.®

Policy Recommendations

Policymakers should pursue reforms that recognize the unique pathways
women take into the justice system and the distinct challenges they face once
involved. By working to embed gender-responsive practices at key points in
the justice process—from arrest and sentencing to custody, reentry, and family
reunification—lawmakers can reduce recidivism, strengthen families, and build
safer communities. We suggest the following:

e States should develop gender-responsive programs that address how BOLICY RECOMMENDATION FOR
women become involved in the criminal justice system. Research shows that : WOMEN AS DEFENDANTS
women’s justice involvement is often driven by overlapping challenges such :
as trauma, economic instability, caregiving responsibilities, and substance
use disorders. States should enact gender-responsive, rehabilitation-
focused approaches that pair accountability with evidence-based treatment,
trauma-informed care, and practical supports like housing, childcare, and
employment services.
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e Expand gender-responsive specialty courts to address the distinct needs
of women and girls in the justice system. Specialty courts have a proven
record of reducing recidivism by addressing the root causes of crime through
structured, supportive interventions.®* A Caretaker’s Court would provide a
sentencing alternative for sole caretakers, particularly in nonviolent cases,
pairing judicial oversight with services that support accountability and family
preservation. Similarly, a Girls Court would focus on justice-involved youth,
offering gender-responsive support that addresses trauma and social factors
contributing to system involvement.??

e Correctional facilities should provide free and adequate access to menstrual
hygiene products and gender-specific health services for all women in
custody. Lack of access to tampons, pads, and menstrual supplies is linked to
both physical health risks and psychological harm.® In addition to menstrual
products, facilities must ensure access to well-woman exams and prenatal care,
including screenings for sexually transmitted infections and cervical cancer.

e State and local correctional systems should adopt clear policies for prenatal
and postnatal healthcare. Investments in maternal health and early childhood
stability reduce long-term justice system and child welfare costs. Policy
reforms should guarantee comprehensive prenatal services, ban shackling of
pregnant women, and expand access to nursery programs that allow eligible
mothers to remain with their newborns during the critical early months
of life. Implementing these measures would align correctional practices
with health standards, safeguard maternal dignity, and promote healthier
child development. Policymakers should pair these reforms with oversight
mechanisms to ensure compliance.

e Correctional facilities should adopt gender-specific reentry programs.
Reentry programs for women should address parenting demands, deficits in
employability, treatment for trauma, and health issues. Implementing risk and
need assessments that explicitly consider gender-specific variables can better
account for differences that men and women experience upon reentry.

Victims as Defendants

Women in the criminal justice system frequently carry histories of trauma; national

data show that one-half of American women experience IPV in their lifetimes.®> The

numbers are even higher for women in the justice system: The National Institute
of Justice found that nearly six in 10 women in state prisons have been victims of
sexual or physical violence, and other analyses have put this number as high as
86 percent.® For many women in custody, criminal behavior cannot be separated
from their histories of violence. Any response that ignores this connection risks
criminalizing survival rather than addressing the root causes of criminality.
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Prevention and Control, October 2022, pp. 1, 4. https://www.cdc.gov/nisvs/documentation/NISVSReportonIPV_2022.pdf.
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Figure 3: Victims as Defendants
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Many women and girls also report polyvictimization, which means
experiencing multiple types of victimization, including victimization
involving a weapon, sexual victimization, and caregiver perpetration.?’
Polyvictimization in particular can significantly increase the risk of trauma

d | health i hich f | Iti . bilit More than 90 percent

and mental health issues, which frequently result in poor coping abilities of women in the

and difficulty regulating emotions.®® Childhood victimization is also common criminal justice system

among women who are incarcerated.® In fact, more than 90 percent of have either experienced
) L . . . violence themselves or

women in the criminal justice system have either experienced violence have withessed extreme

themselves or have witnessed extreme violence as children.®° violence as children.

87. David Finkelhor et al., “Polyvictimization: Children’s Exposure to Multiple Types of Violence, Crime, and Abuse,” University of New Hampshire, October 2011.
https://scholars.unh.edu/cgi/viewcontent.cgi?article=1024&context=ccrc.

88. Arthur R. Andrews, “Polyvictimization, Income, and Ethnic Differences in Trauma-Related Mental Health During Adolescence,” Social Psychiatry and Psychiatric
Epidemiology 50:8 (June 6, 2015), pp. 1223-1234. https://www.researchgate.net/publication/277817643_Polyvictimization_Income_and_Ethnic_Differences_in_
Trauma-Related_Mental_Health_During_Adolescence.

89. Hannah White and Nicole Frisch-Scott, “Childhood Victimization and Adult Incarceration: A Review of the Literature,” Trauma, Violence, and Abuse 24:3 (March 31,
2022). https://journals.sagepub.com/doi/10.1177/15248380211073841.

90. “Women's Justice: A Preliminary Assessment of Women in the Criminal Justice System.” https://counciloncj.org/womens-justice-a-preliminary-assessment-of-
women-in-the-criminal-justice-system/#8.
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The Overlap of Trauma and Criminalization

When left unaddressed, these compounded harms create predictable pathways
into the justice system, suggesting that prevention efforts must start with
trauma-informed responses in schools, healthcare settings, and policing. Trauma
often manifests in ways that can be misinterpreted as defiance, irrationality, or
dishonesty—such as difficulty recalling details, heightened fear responses, or
seemingly erratic behavior.”* When those who are in positions to help have an
understanding of these dynamics, they are better equipped to interpret behavior
accurately, avoid re-traumatization, and respond in ways that foster safety and trust.

One prescient example of victims as defendants in the criminal justice system is
sex trafficking, an issue that disproportionately affects women.®? Some women

who are victims of sex trafficking are incarcerated for crimes they were forced When those who are in
to commit while being trafficked.*® This dynamic highlights how current laws can positions to help have an

. . . . . . L understanding of these
punish victims of crime rather than their perpetrators, exposing a gap in the justice

dynamics, they are better

system’s ability to distinguish between coerced crime and genuine culpability.® equipped to interpret
behavior aqcur_ately, avoid

Common crimes of this nature include prostitution, theft, fraud, drug offenses, re-traumatization, and

) . . ) . , ) o respond in ways that foster

violent crimes, and crimes stemming from self-defense against one’s trafficker. safety and trust.

Aside from incarceration resulting from coerced crimes, victims of human

trafficking also experience high levels of trauma, which itself can alter judgment,

increase risk-taking behaviors, and impair one’s ability to escape abusive

situations, leading to a “cycle of criminalization.”*®

System Policies that Exacerbate Victimization

Statistically, when a woman becomes violent, it is often in self-defense against
an intimate partner.’” Women in these situations are otherwise nonviolent,
highlighting that the type of offenses and motivations behind them differ greatly
from those of men.%® Despite this, some studies suggest that women receive
longer sentences on average than men for these violent offenses, including for
killing their partner.®® The failure to account for victimization in sentencing can
not only deepen inequities between men and women but can also undermine
proportionality and fairness.

While many women do indeed perpetrate domestic violence against their
partners, when broken down by gender, IPV leads to murder at far higher
rates for female victims than for male victims.?® Almost 50 percent of female
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92. “Human trafficking quick facts,” Homeland Security, last accessed Sept. 25, 2025. https://www.dhs.gov/human-trafficking-quick-facts.

93. “Protecting victims from wrongful prosecution and further victimization,” Office to Monitor and Combat Trafficking in Persons, June 2018. https://www.dhs.gov/
human-trafficking-quick-facts.

94. Yasmin Vafa and Rebecca Epstein, “Criminalized Survivors: Today’s Abuse to Prison Pipeline for Girls,” Center on Gender Justice and Opportunity, April 2023.
https://genderjusticeandopportunity.georgetown.edu/wp-content/uploads/2023/04/Criminalized-Survivors_Georgetown-Gender-Justice.pdf.

95. “Forced Criminality: An Often-Overlooked Trafficking Industry,” International Institute, last accessed Sept. 4, 2025. https://www.iistl.org/forced-criminality.

96. Danielle Rousseau, “The Effect of Trauma on the Brain,” Boston University, Dec. 13, 2023. https://sites.bu.edu/daniellerousseau/2023/12/13/the-effect-of-trauma-
on-the-brain.

97. Fedock and Covington. https://www.stephaniecovington.com/site/assets/files/1516/theoretical_models_of_female_violent_offending_by_fedock_and_covington_
final.pdf.

98. Ibid. https://www.stephaniecovington.com/site/assets/files/1516/theoretical_models_of female_violent_offending_by_fedock_and_covington_final.pdf.

99. Annalie Buscarino, “From One Prison to Another; The Inordinate Criminalization of Women Who Kill Abusive Partners and a Proposed U.N. Response,” Case
Western Reserve Journal of International Law 57:1 (2025); “Words from Prison - Did You Know...?,” ACLU, June 12, 2006. https://www.aclu.org/documents/words-
prison-did-you-know.

100. Babette Drijber et al., “Male Victims of Domestic Violence,” Journal of Family Violence 25:2 (February 2013), pp. 173-178. https://www.ojp.gov/ncjrs/virtual-
library/abstracts/male-victims-domestic-violence.
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murder victims are killed by an intimate partner, whereas this number is 10-fold
lower—only five percent—for male murder victims.'® The higher likelihood for
women to be killed by an intimate partner than men can help explain why self-
defense against active or threatened violence is a primary motivator for women
defendants of violent offenses. In fact, one survey found that at least 30 percent
of women respondents who were incarcerated for manslaughter or murder were
acting in defense of themselves or somebody else during the commission of the
crime.’® However, most current laws do not take self-defense or current or prior
victimization into consideration during the course of prosecution and sentencing.

Of course, not all women in the justice system convicted of violent crimes are there
for manslaughter or murder. Although violent offenses perpetrated by women
overall have stayed at fairly level rates since the 1960s, one category—assault—has
increased.®® Some believe this may be the byproduct of new “mandatory arrest”
laws for domestic violence cases, which result in more prosecutions for lower-level
violent offenses like assault.

Victims may fear the on-
scene arrest of their abusers
as well. Even though abuse

Mandatory arrest laws were established to address domestic violence. They is harmful to victims, many
require law enforcement to make an immediate arrest on the scene if they have vit::tims]calrefqeper)dlent on t?eir
. . 104 abuser for financial support,
probable cause to believe that domestic violence has occurred.'® As a result, childcare, and shelter. They
many women—who may in fact be the victims—are arrested either as the sole may also fear retaliation from
perpetrator or as part of a dual arrest and are subsequently charged with crimes having their abuser arrested,
] 105 1 . . ; . or they themselves may not
like assault.’®® This can occur when officers misread signs of self-defense or fail be prepared for the changes
to correctly identify the primary aggressor.2 Given the gendered nature of IPV, that would come after this

these types of policies disproportionately affect women. irreversible step.
Another issue with mandatory arrest laws is that they deter victims from
reporting crimes out of fear that they may be mistakenly viewed as the abuser.??’
Analysis has revealed that the misidentification of victims as perpetrators was
already a common problem before mandatory arrest laws and is likely worsened
by these laws.1%®

Victims may fear the on-scene arrest of their abusers as well. Even though

abuse is harmful to victims, many victims are dependent on their abuser for
financial support, childcare, and shelter. They may also fear retaliation—violent
or otherwise—from having their abuser arrested, or they themselves may not be
prepared for the changes that would come after this irreversible step.

Regardless of whether a woman is arrested and convicted for an abuse-related
circumstance, trauma exposure from an abusive environment substantially
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105. David Hirschel et al., “Domestic Violence and Mandatory Arrest Laws: To What Extent Do They Influence Police Arrest Decisions,” Journal of Criminal Law and
Criminology 98:1 (Fall 2007). https://scholarlycommons.law.northwestern.edu/jclc/vol98/iss1/6.

106. Claire Hodges, “From Abuse to Arrest: How America’s Legal System Harms Victims of Domestic Violence,” Brown Political Review (Aug. 23, 2021). https://
brownpoliticalreview.org/abuse-to-arrest.

107. Meghan Novisky and Robert Peralta, “When Women Tell: Intimate Partner Violence and the Factors Related to Police Notification,” Violence Against Women 21:1
(January 2015). https://pubmed.ncbi.nlm.nih.gov/25540249.

108. Alayna Bridgett, “Mandatory-Arrest Laws and Domestic Violence: How Mandatory Arrest Laws Hurt Survivors of Domestic Violence Rather Than Help Them,” Case
Western Reserve University, 2020, pp. 466-467. https://scholarlycommons.law.case.edu/cgi/viewcontent.cgi?article=1653&context=healthmatrix.
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increases her risk of mental health disorders and substance use.'®® Additionally,
abuse is a significant factor in delinquency, addiction, and criminality broadly.1°
Many people turn to drugs or alcohol to cope with abuse, which increases their
chances of arrest, particularly for illegal drug use.

The connection between trauma, mental health, and substance use is amplified
behind bars, with statistics showing incarcerated women having far higher rates

of all three than the general population.!'* Of women in prison, an estimated

80 percent have mental health disorders, and between 30 and 60 percent have
substance use disorders.'? These rates are higher than among men and five times
higher than among women in the general population. The care we provide to
women with these challenges is insufficient.'** Suicide remains the leading cause of
death in jails, reflecting gaps in screening, monitoring, and treatment.''* Incarcerated
women attempt suicide at higher rates than men, and suicide deaths among female
jail inmates have increased by 65 percent over the past two decades.*

These behavioral health issues are challenging to navigate outside of a carceral
setting, but become even more challenging inside. The carceral environment
itself is unsafe for many women. Thousands of allegations of sexual assault are
made in correctional facilities every year.!*® Although women are more likely
than men to report being sexually victimized by other incarcerated people,
correctional staff can be perpetrators as well.'*” From 2019 to 2020 alone,
hundreds of staff-on-inmate sexual misconduct cases were substantiated.!*®

After release, the consequences of under-addressed trauma and behavioral
health issues intensify. Overdose risk spikes dramatically, with one study finding
that overdose is the leading cause of death of formerly incarcerated individuals
in the weeks after release, with an especially high risk for women, specifically.!*
This underscores the urgent need for reentry planning that includes continuity
of care. Collateral consequences like limited job prospects, minimal savings,
housing restrictions, and the potential loss of child custody only add to women'’s
already precarious situations.?

Taken together, these realities show that women’s involvement in the justice
system is rarely just about crime itself. It is often the complex product of layered
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victimization, unmet behavioral health needs, and gendered criminal justice blind
spots, all of which demand targeted policy responses geared at slowing the cycle
of economic hardship and repeated exposure to victimization and incarceration.

Policy Recommendations

Policymakers must confront the reality that many women enter the justice
system not only as defendants, but as prior victims of violence, coercion, and
exploitation. Treating these women solely as offenders without accounting for
histories of abuse risks criminalizing survival and perpetuating cycles of harm. By
adopting policies that recognize trauma, ensure proportionality in sentencing,
prevent the punishment of victimization, and stymie further victimization during
incarceration, lawmakers can create a justice system that is more equitable,
effective, and aligned with public safety. Such policies include the following:

e States should grant sex trafficking victims immunity from prosecution for
. POLICY RECOMMENDATION FOR
crimes tied to their exploitation. Victims are often arrested and convicted . VICTIMS AS DEFENDANTS
for crimes such as prostitution, drug possession, or minor theft that occurred :
under the coercive control of traffickers. States should enact legislation
granting immunity from prosecution to victims of sex trafficking for these
offenses that are a direct result of their exploitation.!” Immunity statutes
would provide a clear legal safeguard, ensuring that victims are treated first
and foremost as victims of crime rather than as offenders. This approach
aligns legal practice with the reality of trafficking dynamics, promotes victim
recovery, and directs prosecutorial resources toward traffickers and exploiters
rather than their victims.

e Key system stakeholders should receive trauma-informed training to improve © POLICY RECOMMENDATION FOR
interactions with victim-defendants. Trauma-informed training for system . VICTIMS AS DEFENDANTS
practitioners—including police, prosecutors, judges, and correctional staff— :
could improve justice responses and help address the underlying harm that
leads many into the system. Making supportive services such as counseling,
victim advocacy, and reentry support available throughout the justice system
process—including behind bars—can help reduce recidivism and ensure those
criminalized due to violent relationships have a safer path to rehabilitation.

e States should pass laws requiring courts to consider evidence of abuse ! POLICY RECOMMENDATION FOR
as a defense, mitigating factor, or basis for resentencing. “Survivor Justice i VICTIMS AS DEFENDANTS
Act” laws allow evidence of coercion or trauma to serve as a defense at :
trial, a mitigating factor at sentencing, and/or a basis for revisiting lengthy
terms of incarceration once a victim has demonstrated rehabilitation.** This
approach ensures that prior abuse is meaningfully factored into the criminal
process, recognizing that many victims of domestic violence, sexual assault, or
trafficking are criminalized for actions directly connected to their victimization.

e Congress must strengthen the Prison Rape Elimination Act (PREA). The ! POLICY RECOMMENDATION FOR
2003 PREA has fallen dramatically short of its goals.*?* Currently, PREA lacks . VICTIMS AS DEFENDANTS
meaningful oversight or whistleblower protections, which disincentivizes :

121. “Human Trafficking State Laws,” National Conference of State Legislatures, Aug. 12, 2020. https://www.ncsl.org/civil-and-criminal-justice/human-trafficking-state-
laws.

122. “50-State Survey,” Justice for Youth Survivors Initiative, last accessed Sept. 4, 2025. https://jysi.org/state-survey.

123. Carla Aveledo, “Ten Years Later, PREA Does Not Live Up to Its Goal: Amending the Statute to Reduce Discriminatory Violence Against Transgender Prisoners” Roger
Williams University Law Review 27:1 (Winter 2022). https://docs.rwu.edu/cgi/viewcontent.cgi?article=1784&context=rwu_LR.
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staff from reporting abuse. There is also a conflict-of-interest issue, as audits
are performed by former state corrections officials who are paid by the

very facilities they are inspecting. Meaningful consequences for states and
facilities that repeatedly fail their audits would also help with enforcement.
Congress should reform PREA by adding whistleblower protections, requiring
independent audits, and imposing meaningful funding consequences for
noncompliance.

e States should replace rigid mandatory arrest policies in domestic violence O BOLICY RECOMMENDATION FOR
cases with structured discretion. Mandatory arrest laws in domestic violence I : VICTIMS AS DEFENDANTS
cases were designed to protect victims, but research and practitioner :
feedback suggest they can unintentionally undermine safety and discourage
victims from calling for help. States should replace rigid mandates with
structured discretion, allowing officers to make arrests when evidence clearly
supports it, while requiring thorough documentation when alternative
interventions are pursued. Coupled with strong officer training, victim-
centered safety planning, and access to immediate services, this approach
maintains accountability for offenders while reducing the risks of dual arrests,
unnecessary detention, and re-traumatization.

Conclusion

For decades, the justice system has failed to recognize how deeply
intertwined women'’s victimization and criminalization are. A serious response
requires more than doubling down on the same practices that do not work
for women. It requires policies that account for trauma, economic instability,

relational dynamics, health differences, and other factors that drive many 8 l
women into the system. The rapidly increasing population of women in the II._I

criminal justice system has far outpaced research, leaving major gaps in
understanding the scope of the problem and studied strategies for addressing
their realities. Experts should prioritize updated studies on the factors

driving women'’s criminality and on effective strategies for rehabilitation and
successful reentry after conviction.

Furthermore, policymakers at the federal, state, and local levels must act

to build a justice framework that is better at preventing harm, responds

to victimization with dignity rather than with skepticism and blame, and
encourages accountability without perpetuating never-ending cycles of
abuse and incarceration. If we are serious about restoring public trust in the
justice system, we must ensure that it fully recognizes women not only as
offenders but also as victims whose safety and dignity are essential to the
pursuit of justice.
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