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Transportation Network Company
Insurance: Problems and Solutions

By Jerry Theodorou

The six recommendations outlined in this
study would help TNCs and their drivers have
more reasonable and reliable insurance rates
in the future.

Executive Summary

Insurance exposures, trends, and solutions for the transportation network
company (TNC) sector are influenced by numerous factors. Many of these
factors are similar to insurance challenges faced by private passenger
automobile (PPA) and commercial automobile insurance. In some cases,
however, loss severity for TNCs is significantly higher than that of PPA and more
akin to elevated loss severity trends seen at commercial auto insurers. Factors
impacting TNC insurance trends explored in this study include:

¢ Social inflation

e High attorney representation rates

¢ Long claim payment patterns

¢ High loss severity compared to non-TNC losses

¢ High limits

¢ Phantom damages, paid versus incurred discrepancy, excessive utilization
e Overall high insurance costs

e Claims fraud
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The combined impact of these TNC loss drivers has created challenges for
ratemaking—challenges exacerbated by the novelty of the TNC business model
and the absence of historical loss data to inform pricing and reserving practices
appropriately. In this study, we explore each of these loss drivers and their
impact on TNC insurance results.

Our study also presents recommended avenues to reduce some of the volatility
in results and to lay the foundation for risk-adjusted rates for the TNC industry.
Lower volatility in results is beneficial for TNC drivers, their customers, insurers,
and their shareholders. Our recommendations include:

¢ Introduce lower limits of insurance

e Overturn the collateral source rule

¢ Call out phantom damage abuse

¢ Implement the Maryland model

e Pursue an occupational accident insurance alternative

e Slow down runners and ambulance chasers

In the addenda, we provide case studies of unintended consequences that
emerged following efforts to reduce automobile insurance litigation by
introducing no-fault and uninsured/underinsured motorist (UM/UIM) coverage.
The addenda also describe the challenging conditions in commercial auto
insurance, a line of business that shares some of the same challenges as TNCs.

Introduction

The burgeoning transportation network company (TNC) and the broader sharing
sector has ushered large firms with novel business models into the economy. These
include Uber, Airbnb, DoorDash, and Lyft, four companies with approximately $350
billion in market capitalization. The emergence of such firms highlights the need for
new insurance products designed to cover their unique exposures.

It has been 15 years since Uber was launched in San Francisco in 2009, with Lyft
following three years later. Early challenges with insurance for TNCs may have
been growing pains; yet, some pain points continue.

Early challenges in providing coverage for TNCs included crafting policy wording Because TNC drivers are
not covered by their PPA

such that the commercial-use exclusion in conventional private passenger policy—from the time they
automobile (PPA) policy forms could be replaced by wording that provided are available to accept rides

. . in the TNC app until the driver
commercial use cover. For example, because TNC drivers are not covered by logs off—the TNC is exposed
their PPA policy—from the time they are available to accept rides in the TNC to a variety of automobile-

lated risks.
application (app) until the driver logs off—the TNC is exposed to a variety of related risks

automobile-related risks. These include:

e Third-party automobile liability

e Uninsured and underinsured motorists’ (UM/UIM) liability
¢ Auto physical damage

e Personal injury protection
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In addition to PPA-related exposures, TNCs are exposed to numerous other
insurable risks, including:

e Commercial auto liability

e Commercial general liability

e Excess liability

e Business interruption

¢ Directors’ and officers’ liability

e Cyber liability from data breaches and ransomware
e Fidelity

e Workers’ compensation

¢ Employment practices liability

The lack of historical TNC loss data led TNCs to manage their insurance risk
with a combination of self-insurance in the form of single-parent captive
insurers and risk retention groups, as well as risk-transfer to reinsurers with
quota share or excess of loss treaties. The largest TNCs and sharing companies
have all formed captives. These include Uber’s Aleka, DoorDash’s Agora
Insurance Company, Lyft’s Pacific Valley Insurance Company, and Airbnb’s
Launa Insurance Company.

In the absence of historical loss data to inform ratemaking for this new
economic sector, existing loss history for conventional PPA and commercial
automobile insurance guided insurers’ ratemaking. TNC insurance results
for insurers writing TNC coverage were poor. Insurers that took on TNC risk
underpriced and under-reserved TNC business so much that balance sheet
strength was challenged. The risk component TNC companies retained also
proved inadequately reserved, leading to several rounds of large losses,
adverse prior accident year loss development, and significantly higher
accruals to their captives.

This study analyzes insurance challenges for the TNC sector. It identifies the
issues that have made TNC insurance challenging and proposes responses to
introduce more stability into TNC insurance—for rideshare drivers, customers,
insurers, TNCs, and their shareholders.

Part 1: TNCs Face Challenges on Many Fronts
Social Inflation, Tort Trends

Social inflation, a form of legal system abuse, has exerted and continues to
exert upward pressure on courtroom civil liability litigation tort trends. The
issue has also impacted TNC defendants. It occurs when growth in civil litigation
awards outpaces economic inflation, measured by the change in the consumer
price index (CPI). The impact of social inflation on insurer results is felt mainly
in commercial liability and commercial auto lines but also impacts the liability
portion of PPA insurance.
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PART 1:
CHALLENGES

Social inflation has exerted
and continues to exert
upward pressure on
courtroom civil liability
litigation tort trends. The
issue has also impacted
TNC defendants.
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There have been many useful studies that include data to support the case that
social inflation balloons third-party liability awards at a rate higher than increases
in the CPI.! In fact, the only recent study to challenge the notion that social
inflation is a real phenomenon is a journal article by a consumer advocate.?

R Street has continued to engage with the issue of social inflation, including in
a 2021 study, a more recent analysis of third-party litigation funding (TPLF), and
a submitted testimony at a congressional hearing on TPLF.2 However, the issue
persists, and insurers’ continuing concern is evident in remarks by Chubb CEO
Evan Greenberg:

[Social inflation] is the problem that is enduring. It’s not episodic. It’s not going
away, and it is getting worse [...] more individual verdicts, class action lawsuits
and new theories of liability are all driving up the cost of settlements and verdicts
[...] the trial bar has developed into a money-making industry with new funding
sources, and society is becoming more anti-corporation.*

The anti-corporation sentiment to which Greenberg refers is exacerbated by
politics, and stoked by strong populist sentiment in Republican, as well as
Democratic, administrations. Such populism appears poised to continue at least
through 2028, regardless of the occupant of the White House.®

Attorney Involvement in Claims PART 1:
Y CHALLENGES
Increased attorney involvement in auto claims drives up average claim severity A claims adjusting firm found
and the length of time that elapses until a claim is closed. One survey found that attorney involvement in
. . . commercial auto claims rose
that 57 percent of surveyed personal and commercial auto insurance claimants in the past five years.

engaged lawyer services before filing their claim.® Further, the survey found that
85 percent of respondents were solicited by an attorney after the accident, and
60 percent heard from two or more attorneys.’

A claims adjusting firm found that attorney involvement in commercial auto
claims rose in the past five years.® Another study noted that increased attorney
involvement in commercial claims is a direct cause of elevated loss ratios and
that costs continue to rise.® This study also found that 55 percent of litigated
commercial auto claims have attorney involvement before or on the same day a
claim is reported to the insurer, up from 43 percent only four years ago. Further,

1.  “Corporate Verdicts Go Thermonuclear,” Marathon Strategies, last accessed Aug. 15, 2024. https://marathonstrategies.com/corporate-verdicts-go-thermonuclear-
report; Dan Murray, “Understanding the Impact of Nuclear Verdicts on the Trucking Industry,” American Transportation Research Institute, June 2020. https://
truckingresearch.org/2020/06/understanding-the-impact-of-nuclear-verdicts-on-the-trucking-industry; Brian Z. Brown et al., “Social inflation and reserve
development,” Milliman, May 23, 2024. https://www.milliman.com/en/insight/social-inflation-and-reserve-development;

2. Lloyd Dixon et al., “What Is the Evidence for Social Inflation?,” RAND Corporation, July 9, 2024. https://www.rand.org/pubs/research_reports/RRA2645-1.html;
Kenneth S. Klein, “The Case for Pausing Any Immediate Embrace of the Social Inflation Argument for Legal System Reforms,” Journal of Insurance Regulation 42:1
(March 22, 2023). https://content.naic.org/sites/default/files/cipr-jir-2023-7.pdf.

3. Jerry Theodorou, “The Scourge of Social Inflation,” R Street Policy Study No. 247, December 2021. https://www.rstreet.org/wp-content/uploads/2021/12/
RSTREET247.pdf.

4.  Gavin Souter, “Chubb’s Greenberg calls for prolonged tort reform campaign,” Business Insurance, May 7, 2024. https://www.businessinsurance.com/chubbs-evan-
greenberg-calls-for-prolonged-tort-reform-campaign.

5.  EliLehrer, “What a Swell Party It Was,” American Purpose, April 6, 2021. https://www.americanpurpose.com/articles/what-a-swell-party-it-was.

6.  “Attorneys Push Their Way Into The Claims Processes Earlier,” Auto Insurance Report 31:31 (April 15, 2024). https://www.sedgwick.com/wp-content/
uploads/2024/04/AIR04-15-24-Reprint-v2.pdf.

7.  Ibid.

Ibid.

9. Mubbin Rabbani, “Attorney Involvement Keeps Claims Soaring,” Insurance Thought Leadership, June 26, 2023. https://www.insurancethoughtleadership.com/
claims/attorney-involvement-keeps-claims-soaring.

o
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67 percent of litigated claims have attorneys involved within the first 14 days of
claims being reported.°

In another study by a data provider, they found that over 50 percent of attorney-
represented claims are reported to attorneys prior to the injury report, and 80
percent of those claimants made that decision within 24 hours of the accident.!
It found further that 93 percent of claimants who sought legal counsel were
likely to retain legal services in the future.*?

Loss Severity PART 1:
CHALLENGES

Higher claim severity

for litigated claims is due in

Higher claim severity for litigated claims is due in part to attorneys learning the
limits of the insurance policy and crafting their demand at or close to policy

limits. At a conference of the Auto Insurance Report, a former Auto Club VP Ipar'tt to ?:LOFPGYS Iearningl_the
said that attorneys are, “building the case to the policy limit.”** There is even ;nmc; grgfting tcr;{seui:aqr;c;ap:dlg%/,
a cottage industry of firms that research and identify policy limits and sell that or close to policy limits.

information to plaintiff attorneys. One such firm advertises that it charges as
little as $175 to find personal auto liability insurance limits and upwards of $305
to find commercial auto insurance limits.**

A study by an actuarial consulting firm on attorney involvement found that
attorney involvement led to higher awards.** It found, for claims closed in 2019,
that the average loss for claims represented by an attorney was 14.3 times higher
than the average loss for claims without an attorney.® Similarly, the average

cost for resolving a claim with an attorney was 34 times higher than without.

The average total defense and cost containment expense (DCC) (formerly called
allocated loss adjustment expense, or ALAE) for claims with an attorney was 15.3
times higher than the average cost for claims without an attorney.?’

Similarly, a study by data provider LexisNexis found that claim severity rose by
20 percent since the pandemic, and physical damage claim amounts rose by 47
percent.®

Uber has reported that in its California business with one insurer, when $100,000
is the limit available for a UM/UIM insurance claim, 96 percent of personal auto
claims settle below $100,000.%° However, if the limit for a UM/UIM claim is $1
million, only 56 percent of claims settle below $100,000. In addition, UM/UIM
claims are 45 percent more likely to be attorney-represented over personal auto

10. Ibid.

11. “Key Insights for the Road Ahead: 2024 Lexis Nexis U.S. Auto Insurance Trends Report,” LexisNexis, last accessed Aug. 15, 2024. https://lexisnexis.turtl.co/story/
top-5-auto-insurance-trends-2024-nonpersonalizedbroad/page/2/2.

12.  Ibid.

13.  “Growing Skills by Plaintiff Bar Exceeding Insurer Response,” Auto Insurance Report 30:48 (Aug. 28, 2023). https://df9fd9b6ab64495ad759-f14ba961ae89374e6d5a
8ee602c09059.ssl.cf5.rackcdn.com/1649.pdf.

14. “Policy Limit Search Done Right,” Fund Capital America, last accessed Aug. 15, 2024. https://fundcapitalamerica.com/services/policy-limits.
15. Derek Jones and Philip S. Borba, “Trends in Attorney Representation: US Commercial Automobile Insurance,” Milliman, Jan. 7, 2022. https://www.apci.org/

attachment/static/5542.
16. lbid.
17. lbid.

18. “Key Insights for the Road Ahead: 2024 LexisNexis U.S. Auto Insurance Trends Report.” https://lexisnexis.turtl.co/story/top-5-auto-insurance-trends-2024-
nonpersonalizedbroad/page/1.

19. Jerry Theodorou correspondence with Caitlin Cadet (email) June 25, 2024.
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claims.? Furthermore, UM/UIM severity is 10-12 times that of personal auto
UM/UIM severity.?

Data from another insurer compared UM/UIM premiums in period 2 (when a
driver is transporting a customer) in states with $1 million TNC UM/UIM limits,
such as Vermont and Oregon, to industry-wide PPA data.?? The comparison found
TNC premiums to be many multiples higher than the generic industry premium.

An insurance research firm that also reported on increased attorney involvement
in claims attributed the increase in part to increases in attorney advertising,
including commercial ads by lawyers who advertise on billboards (billboard
lawyers).?

Louisiana is an example of a state where high loss severity is driven by elevated
medical costs. In fact high limits as well as other factors have made it among the
most challenging states for insurance.

Louisiana: For Insurance, It Is Not the Big Easy

If California and Florida have long been the top two problem states for personal lines ' #1
insurance and Louisiana qualifies as the third.?* Medical costs in the Pelican State are 140

percent higher than the national average, despite Louisiana consistently having a low gross

domestic product (GPD) rate.?* Litigation costs are also high when compared to the rest of — iy

the country, averaging $44,000 compared to the $8,300 national average.?® Louisiana’s . #2
unenviable position in the rankings is driven by high liability limits, which attract lawsuits, the

collateral source rule, and phantom damages. Current tort reform efforts in Louisiana are

directed toward restricting the medical costs that are reimbursed to actual amounts paid. #3
Bad-faith laws are another target for Louisiana reformers.

Payment Patterns

If insurance company pricing and reserving actuaries have not recognized

the extended timeframe of payments, older accident years may prove to be EﬁﬁIE:ENGES
deficient or insufficiently reserved. This would constitute a change to the . .

. . . . Prolonging the duration
payment pattern, prolonging the duration of claims payments and stretching of claims payments and
them out over more years. This results in claims costing more before they are stretching them out "

over more years results
closed. Auto liability loss reserves have traditionally been among the most in claims cgsting more
straightforward to analyze for rate adequacy, whether deficient or redundant.?” before they are closed.

PPA payment patterns have traditionally been very stable, with short tails
(meaning that claims are paid quickly) and a large corpus of claims data to

20. Ibid.
21. Ibid.
22. Jerry Theodorou interview with Lee Sherman, Bronyn Williams, and Bill Lynch (Zoom) July 31, 2024.

23.  “Majority of U.S. Agrees Attorney Ads Increase Number of Lawsuits, IRC Survey Finds,” Insurance Research Council, June 28, 2022. https://insurance-research.org/
sites/default/files/downloads/IRC%20LitigationTrendsRelease06282022_0.pdf.

24. “A New Day Dawns in Louisiana,” Auto Insurance Report 31:31 (April 15, 2024). https://www.sedgwick.com/wp-content/uploads/2024/04/AIR04-15-24-Reprint-v2.
pdf.

25. Ibid.; “Louisiana’s Economic Challenges Demonstrated in Lower Annual Ranking,” Pelican Institute, July 10, 2024. https://pelicanpolicy.org/tax-budget/louisianas-
economic-challenges-demonstrated-in-lower-annual-ranking.

26. Ibid.
27. Jones and Borba. https://www.apci.org/attachment/static/5542.
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inform ratemaking. However, in the past decade, payment patterns have
lengthened. This has made reserving for losses less reliable and has called
pricing adequacy into question.?®

Use of attorneys in routine automobile accidents increases settlement times and
contributes to lower paid-to-incurred ratios and larger ultimate losses.?” If attorney
representation is not fully captured by reserving actuaries, there will be resulting
adverse prior accident year loss development, fueling the need for higher rates.

In Table 1, a comparison of the first year paid-to-incurred ratios for State Farm,
Progressive, and Allstate shows lower paid-to-incurred ratios than a decade ago, and
more incurred but not reported (IBNR) posted, indicating losses will take longer to
develop to ultimate. In the table below we see, for example, that Progressive’s paid-
to-incurred ratio fell from 49.5 percent in 2014 to 40.8 percent in 2023.

Table 1: Paid-to-Incurred Ratios

2014 2023 Change 2014-2023
State Farm 41.4% 35.1% -15.2%
Progressive 49.5% 40.8% -17.6%
Allstate 38.6% 32.0% -17.1%

Source: S&P Capital 1Q Pro, last accessed Sept. 10, 2024. https://www.spglobal.com/
marketintelligence/en/solutions/sp-capital-ig-pro#five-new-reasons.

The consistency between the three top auto insurers in changes to their paid-to-
incurred ratio is remarkable. The story these numbers tell is that in 2014, close
to half of claim amounts were paid in the most recent accident year, whereas in
2023, approximately one-third of claims are paid out in the first year.

Table 2 likewise demonstrates, in a comparison of the volume of bulk reserves
(IBNR) put away in the most recent accident year, that auto insurers are taking
longer to settle claims. The data shows that the top-three auto insurers are putting
considerably more than they used to into long-term reserves. This is in response
to experiencing claims of longer duration. Allstate, for example, put almost twice
as much into bulk reserves in 2023 compared to 2014. Claims that used to be paid
and closed in less than a year are now open for two years or more.

Table 2: IBNR-to-Incurred Ratios, PPA Insurance

2014 2023 Change 2014-2023
State Farm 31.1% 36.8% 18.3%
Progressive 13.5% 19.1% 41.5%
Allstate 12.4% 22.8% 83.9%

Source: S&P Capital 1Q Pro, last accessed Sept. 10, 2024. https://www.spglobal.com/
marketintelligence/en/solutions/sp-capital-ig-pro#five-new-reasons.
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28. Ibid.

29. Rabbani. https://www.insurancethoughtleadership.com/claims/attorney-involvement-keeps-claims-soaring.
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Attorney Advertising

Saturation attorney advertising includes ubiquitous multimedia messaging from
plaintiff attorney firms on billboards, the internet, radio, the sides of buses, and
television. It is extremely effective in driving higher awards, including “nuclear”
verdicts (i.e., those above $10 million).3° A 2024 R Street webinar reported that
the average frequency of legal services television advertisements in 2023 was
45,000 ads per day, which translates into 1,876 per hour, or one ad every two
seconds across the United States.**

The litigation type targeted by the most legal service ads in 2023 was personal injury
resulting from accidents, with legal ad spending at $1.0 billion.*? The distant second

and third litigation types targeted in legal ads were environmental contamination,
at $59 million, and asbestos, at $51 million in spending. The top local markets

for attorney advertising were New York City, New Orleans, Houston, Detroit, and
Philadelphia. One Chief Claims Officer points out that a factor driving more and
earlier attorney involvement is a “significant increase in attorney advertising.”*

Phantom Damages

The practice of third-party medical funding (TPMF), also known as consumer
funding, enables funders and personal injury lawyers to profit when the
amount of medical services billed exceeds the amount actually paid to medical
providers.* In TMPF, accident victims transfer their rights of recovery from
medical bills to a third-party funder with a lien. The Government Accountability
Office (GAQO) defines consumer funding as “arrangements between a funder and
an individual person, such as the plaintiff in a personal injury case.”*

TPMF differs from Medicare or Medicaid in that funders refuse to negotiate lien
reductions. This drives up the cost of defense and hinders settlements. There
are 25 states that allow full recovery of phantom damages. Eleven states permit
jurors to consider the existence of phantom damages.*®

Regulatory Inertia

The amount of time insurance regulators take to approve or respond to rate
filings ranges widely from state to state. A study by an actuarial consulting firm
analyzed the average number of days individual states take to approve a rate
filing for PPA insurance.®” Those with the most average days were Hawaii (112
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30. Cary Silverman and Christopher E. Appel, “Nuclear Verdicts — An Update on Trends, Causes, and Solutions,” U.S. Chamber of Commerce Institute for Legal Reform,
May 30, 2024. https://instituteforlegalreform.com/research/nuclear-verdicts-an-update-on-trends-causes-and-solutions.

31. Jerry Theodorou and Rustin Silverstein, “Attorney Advertising Trends,” R Street Institute, June 24, 2024. https://www.rstreet.org/events/attorney-advertising-

trends.
32. Ibid.

33. “Attorneys Push Their Way Into the Claims Processes Earlier” https://www.sedgwick.com/wp-content/uploads/2024/04/AIR04-15-24-Reprint-v2.pdf.
34. Meade W. Mitchell and Jonathan H. Still, “A Dive into Third-Party Litigation Financing and Third-Party Medical Funding,” Butler Snow, Jan. 13, 2023. https://www.

butlersnow.com/news-and-events/a-dive-into-third-party-litigation-financing-and-third-party-medical-funding.

35. “Third-Party Litigation Financing: Market Characteristics, Data, and Trends,” United States Government Accountability Office, December 2022. https://www.gao.

gov/assets/gao-23-105210.pdf.

36. Judicial Hellholes, “Phantom Damages and the Trial Bar’s Efforts to Game the System,” ATR Foundation, last accessed Aug. 15, 2024. https://www.judicialhellholes.

org/phantom-damages-and-the-trial-bars-efforts-to-game-the-system.

37. Nickolas Alvarado and Lukas Button, “Regulatory insurance intelligence: Understanding rate filing average days,” Milliman, Feb. 28, 2024. https://www.milliman.
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days), Texas (118 days), Vermont (92 days), and New Jersey (74 days).*® Those
with the fastest rate filing turnaround times were North Carolina (17 days),
Nebraska (19 days), Arkansas (21 days), and lllinois (23 days).*

It is noteworthy that the actuarial firm analysis did not include data on California.

California is unique among states in having exceptionally long lags between
filings and responses to rate filings as a result of straitjacketing insurance
legislation introduced in 1988: Proposition 103.%° A separate actuarial consulting
firm analyzed California rate filing delays.*! It found that responses to rate
change filings for new programs rose from 80-90 days in 2012 to approximately
350 days in 2023, and other filings (rule and form filings) increased from
approximately 65 days to approximately 150 days.*? Other indicators of the
efficiency or inefficiency of state insurance regulation are analyzed in R Street’s
2022 Insurance Regulation Report Card.*

Insurance Fraud

Insurance fraud is one of the largest categories of white-collar crime, second
only to tax evasion.* Insurance fraud measures $308.6 billion annually.* If
insurance fraud were eliminated entirely, premiums for policyholders would be
approximately 10 percent lower.*® One of the largest categories of insurance
fraud is staged automobile accidents, which are responsible for driving up the
cost of PPA and commercial auto insurance.*” Criminal rings are increasingly
staging accidents involving trucks because there is potential for larger
monetary awards in truck accident scams than staged accidents involving
personal autos.

Some recent staged accidents were perpetrated by large fraud rings. Among
the largest organized staged accident schemes was one in Louisiana, with over
150 accidents, dozens of arrests, a guilty plea by a complicit attorney, and the
gangland-style execution of one participant who had turned witness.* It led to
indictments for 52 people, 44 of whom pleaded guilty.*
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Dishonesty Among Younger Customers

A disturbing trend likely to keep staged accidents at elevated levels is
the willingness of younger generations to tolerate insurance fraud.>® A

recent survey found that respondents aged 45 and younger are more PART 1: @
accepting of insurance fraud, even to the point that a significant number CHALLENGES
of individuals feel envious of those who commit insurance fraud, inspiring A survey found that

insurance fraudsters may

justify cheating an insurance

) o ) company because they

The survey found that insurance fraudsters may justify cheating an consider it to be a victimless

insurance company because they consider it to be a victimless crime. In crime. In fact, close to 9

T ) percent of respondents

fact, close to 9 percent of respondents justified insurance fraud as not being justified insurance fraud as
L - s — not being wrong because

wrong or criminal because they believed that “insurance companies rip they believed that “insurance

people off, so it’s fair” and “I pay them enough, it’s my money I’'m getting companies rip people off, so

back.” The survey revealed a significant percentage of respondents (28.6 it's fair.
percent) believe insurance fraud is “not a real crime” (8.5 percent) or a
“business practice with no real victim” (20.1 percent).

them to want to do so as well.>!

The finding that younger people are more tolerant of insurance fraud
and are less likely to see it as a crime than older people has negative
ramifications for the insurance industry. As today’s younger generations
reach middle-age and the more mature generations age out of

the economy, there will be a higher proportion of Americans who
believe that insurance fraud is justifiable and who are more willing to
perpetrate it.

The combination of the above factors is responsible for stoking claim
amounts and hiking required reserves ever higher. For example, large
IBNR reserve increases by one TNC firm in the past two years reflects the
rise in its insurance costs. As Table 3 shows, with this firm’s overall 2023
expenses at $36.1 billion, large swings in insurance expenses on the order
of $1 billion or $2 billion can have a material impact on the company’s
bottom line.

Table 3: Short-Term and Long-Term Insurance Reserves

2022 2023 Change
(in $ millions) (in $ millions)
Short-term
insurance reserves 1,692 2,016 19.1%
Long-term
insurance reserves 3,022 4,722 56.3%

Source: “2023 form 10-K,” Uber Technologies, Inc., last accessed Aug. 15, 2024.
https://d18rn0p25nwr6d.cloudfront.net/CIK-0001543151/6fabd79a-baa9-4b08-84fe-
deab4ef8415f.pdf.

50. ““Who Me?’ Who Commits Insurance Fraud and Why,” Coalition Against Insurance Fraud, 2023. https://insurancefraud.org/wp-content/uploads/WHO_ME_
STUDY_REPORT.pdf.

51. Ibid.
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Part 2: Insurance and Public Policy
Solutions to TNC Issues

Just as there are numerous drivers of higher TNC insurance costs, there are
numerous actions that TNCs could consider to guide insurance costs toward
more predictable, reasonable levels.

Lower Limits

As in past insurance cycles, the soft market phase is characterized by rate
reductions, more generous terms and conditions, and higher limits.>? In the
soft market years prior to 2019, casualty limits rose, and liability insurers

put up higher primary limits to be competitive with the market. In today’s
environment, with close to five years of a hard market, insurers are retaining
more risk, pushing up reinsurance attachment points.>* The same should be
done for UM/UIM, as the current limits of $1 million for TNCs and commerecial
auto makes TNCs an easy target for plaintiff attorneys seeking to profit from
deep-pocketed defendants.

California, which pioneered UM/UIM, stipulated soon after the introduction of
UM/UIM to the market that UM/UIM limits should accord with liability limits,
which are substantially less than $1 million.>* The purpose of UM/UIM is to
provide protection to a prudent driver in the event of an accident involving an
at-fault insured motorist whose insurance coverage limits are in line or above
minimum financial responsibility limits.>® The wide disparity in many states
between minimum liability limits and UM/UIM limits supports narrowing the
gulf between the two.

Overturn Collateral Source Rule

The collateral source rule stipulates that if an injured person receives
compensation for his injuries from a source wholly independent of the
tortfeasor, the payment should not be deducted from the damages that he
would otherwise collect from the tortfeasor.>® However, the enactment of this
rule across the 50 states is patchy at best.>” Disallowing the collateral source
rule has long been an objective of tort reform advocates and should continue

to be. The recent partial rollback of Louisiana’s collateral source rule shows that

progress is possible.>®
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57. Malinda S. Matlock, “Collateral Source Rule & Write-offs: a State-by-State Analysis,” USLAW, Summer 2019. https://www.uslaw.org/wp-content/

uploads/2022/01/2019_USLAW_NETWORK_50-State_Survey_Collateral_Source_Rule_and_Write-Offs.pdf.

58. “Louisiana Tort Reform Lite: How Personal Injury Litigation Will Change in 2021,” Thompson Coe, July 17, 2020. https://www.thompsoncoe.com/resources/
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The Louisiana Compromise

Louisiana’s 2020 compromise tort reform requires the responsible party’s insurer
to pay the plaintiff 40 percent of the difference between what was billed and what
was paid by the medical provider.>® For example, if the medical provider billed
$150,000 but was paid $50,000, the accident victim would recover 40 percent of
the difference, $40,000.6°

Call Out Phantom Damage Abuse

The phenomenon of phantom damages has long been recognized as a driver
of social inflation.®* Whether phantom damages are allowable is a tort reform
issue that numerous states continue to debate. The contention emanates, in
part, from the numerous red flags indicating that phantom damages may be
exploited. These include:

e Uncharacteristically high cost for back surgeries. The cost of lumbar
spinal fusion ranges from approximately $50,000 to $80,000.5?
Phantom damages of 100 percent can generate a large five-figure
windfall for funders and attorneys. One law firm reported billings as
high as several hundred thousand dollars for soft tissue treatments in
low-speed car accidents.®

e Reporting unrelated injuries. Accident victims report symptoms after a
crash totally unrelated to cover expensive procedures performed many
months after the accident.

e Unqualified medical providers. Physicians referred by third-party funders
may have no experience in the treatment required, which can lead them
to misdiagnose issues.

¢ Inconsistency in medical payment practices from state to state. There is
inconsistency in medical payment practices from state to state. Treatment
for the same accident by varying providers typically results in different
payment amounts. There may also be a difference between the amount
incurred, or billed, for a treatment, and the amount actually paid. The
differences from provider to provider and between amounts paid versus
incurred create inconsistency and lead to a reduction in the predictive
reliability of case loss reserving.
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Adopt the Maryland Model

Unlike most states, where the cost of a given medical procedure

varies from one hospital to another and from one payer to another,

the Maryland Total Cost of Care (MD TCOC) model requires all payers,
whether private, commercial, Medicare, Medicaid, or self-paid, to be
charged the same rate for the same service at the same hospital.®

The Maryland model is good for patients because it eliminates billing
surprises, and it is good for hospitals, providers, and TNC insurers because
it makes for greater stability and predictability. The Maryland model seeks
to improve the overall health of Marylanders, reduce avoidable hospital
readmissions and emergency room visits, and improve the patient
experience.

Maryland’s TCOC is thought to be responsible for average health
insurance premiums for employees in the state with single coverage
through employer-provided health insurance being lower than in
surrounding states. As Figure 1 shows, with the exception of Washington,
D.C., Marylanders pay lower health insurance premiums than residents in
surrounding states.%

Figure 1: Average Health Insurance Cost
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Source: Cassidy Horton and Kelly Anne Smith, “The Most (and Least) Expensive States for Healthcare
2024, Forbes Advisor, March 18, 2024. https://www.forbes.com/advisor/health-insurance/most-and-
least-expensive-states-for-health-care-ranked.

Maryland also has the lowest costs for unintentional injury deaths. The average

cost in Maryland, $3,054, is approximately two-thirds lower than in the most
expensive, West Virginia, at $8,607.%

Introduce Occupational Accident Alternative

Occupational accident (Occ/Acc) insurance was created to address the insurance

needs of independent contractors ineligible for workers’ compensation
insurance. It is an optional coverage that costs approximately 30 percent less
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than workers’ compensation insurance.®” It was first introduced to provide a
solution for truck owner-operators and has expanded to cover others in the gig/
freelancing economy. Occ/Acc insurance provides some coverage for lost wages
and medical expenses, as well as death benefits for survivors.® Unlike workers’
compensation, in which benefits are unlimited, Occ/Acc claims are subject to
policy limits.%® Occ/Acc is written on a group basis.

Slow Down Runners and Ambulance Chasers

Restrictions on ambulance chasing could help stem the tide of aggressive
solicitations by attorneys who mine accident reports to identify prospective
injured plaintiffs.

Black’s Law Dictionary defines a runner as a “person who solicits business
for [an] attorney from accident victims” and defines an ambulance chaser as
one who “on hearing of a personal injury which may have been caused by
the negligence or wrongful act of another [...] at once seek[s] out the injured
person with a view to securing authority to bring action on account of the
injury.”7°

The American Bar Association has rules circumscribing attorney solicitation,
and some states have passed their own legislation restricting the unseemly
practice of ambulance chasing.” For example, in 2014, Georgia passed House
Bill 828, spelling out penalties for the practice of ambulance chasing.”? The
bill protects injured people because it allows them time to research and
choose an attorney, rather than be pressured by aggressive solicitations.

The bill prohibits “the solicitation, release, or sale of automobile accident
information.””® It also defines running and how attorneys and runners can be
penalized for this unethical and illegal practice.”

There are 20 other states, in addition to Georgia, in which ambulance chasing
is illegal.”® In states where it is legal, such as Missouri, it is straightforward for
attorneys to prospect for clients because, following an accident, the Missouri
State Highway Patrol makes public accident reports available immediately. The
reports include the names of those involved in the accident, injury severity,
insurer, and the hospital.”
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Restrictions on ambulance
chasing could help stem

the tide of aggressive
solicitations by attorneys
who mine accident reports to
identify prospective injured
plaintiffs.

67. “Occupational Accident vs. Workers’ Compensation,” Ryan Specialty, Aug. 7, 2023. https://blog.ryanspecialty.com/occupational-accident-vs.-workers-

compensation.
68. Ibid.
69. Ibid.

70. Black’s Law Dictionary, Abridged Centennial 6" Edition (West Group, 1991).

71. “Rule 7 - 3. Solicitation of Clients,” American Bar Association, April 17, 2019. https://www.americanbar.org/groups/professional_responsibility/publications/
model_rules_of_professional_conduct/rule_7_3_direct_contact_with_prospective_clients/#:~:text=(a)%20%E2%80%9CSolicitation%E2%80%9D%200r,as%20

offering%20to%20provide%2C%20legal.

72. “Georgia Passes New Law that makes ‘Running’ a/k/a Ambulance Chasing a Crime with Stiff Penalties for Attorneys Engaging in this Unethical and Unlawful

Activity,” Julie A. Rice Attorney At Law & Affilliates, July 25, 2015. https://www.juliericelaw.com/georgia-passes-a-new-law-that-makes-running-a-k-a-ambulance-
chasing-a-crime-with-stiff-penalties-for-attorneys-engaging-in-this-unethical-and-unlawful-activity/#:~:text=This%20practice%200f%20running%20makes,0f%20
attorneys%20Sinowski%20and%20Freedman.

73. “House Bill 828,” Georgia General Assembly, last accessed Aug. 15, 2024. https://www.legis.ga.gov/legislation/40783.

74. lbid.

75. “Ambulance Chasing’ is lllegal in 21 States. Is Yours Included?”. https://www.enjuris.com/personal-injury-law/ambulance-chasing.

76. “Online Traffic Crash Reports,” Missouri State Highway Patrol, last accessed Aug. 15, 2024. https://www.mshp.dps.missouri.gov/HP68/search.jsp.
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Addendum

With the exception of New Hampshire, the “live free or

die” state, all others require drivers to have some form of
insurance coverage. UM/UIM coverage was designed to
cover accident victims and recover their costs if the at-fault
driver has minimum limits or no insurance coverage. UM/
UIM differs from no-fault or personal injury protection (PIP)
in that no-fault provides coverage regardless of who was
responsible for the accident.”” Therefore, to obtain coverage
under UM/UIM, the injured driver must prove the other
driver was at fault.

UM coverage was developed by insurers in the 1950s in order
to prevent compulsory automobile insurance.” It went into
effect in California in 1961 with minimum limits of 15/30.7°
Inflation has eroded the value of these limits, and they have

risen in most states; the most common UM/UIM limit is 25/50.

Lessons from The Michigan Experiment

One reason that motorists carry no coverage at all is because
of the expense of required automobile liability insurance
coverages for third-party bodily injury and third-party
property damage, combined with the high cost of coverage
for comprehensive and collision.®’ There is wide variation
across states in terms of the percentage of drivers who

are uninsured or underinsured. It ranges from a low of 5.9
percent in Wyoming to a high of 25.2 percent in the District
of Columbia.®? The national average in 2022 was 14.0 percent.
Tables 4 and 5 present the national percentage of uninsured
drivers and states with the highest and lowest percentage of
uninsured drivers.

An actuarial consulting firm explored the reasons for the
percentage of drivers with no insurance across the country.

It found that drivers in states with the highest percentage

of uninsured drivers did not buy insurance because of
socioeconomic factors, including income, employment, and
education.®? The study found that the lowest-earning families
who lacked steady employment and had low educational
attainment also had the highest rates of UM/UIM. Conversely,
states where income, education, and employment were high
had the lowest rates of UM/UIM.

Table 4: Percentage of Uninsured Drivers,
National Average

2017 11.6%
2018 11.5%
2019 11.1%
2020 13.9%
2021 14.2%
2022 14.0%

Source: “Facts + Statistics: Uninsured Motorists,” Insurance Information
Institute, last accessed Aug. 15, 2024. https://www.iii.org/fact-statistic/facts-
statistics-uninsured-motorists.

Table 5: 10 States with Highest and Lowest
Percentage of Uninsured Drivers

Highest Lowest

D.C. 25.2% WY 5.9%
NM 24.9% ME 6.2%
MS 22.2% ID 6.2%
TN 20.9% uT 7.3%
Ml 19.6% NH 7.8%
KY 18.1% NE 7.8%
GA 18.1% ND 7.9%
DE 18.1% KS 8.0%
Cco 17.5% SD 8.0%
OH 17.1% Ml 8.7%

Source: “Facts + Statistics: Uninsured Motorists,” Insurance Information
Institute, last accessed Aug. 15, 2024. https://www.iii.org/fact-statistic/facts-
statistics-uninsured-motorists.

The introduction of no-fault insurance in Michigan in 1973 was
an experiment to develop an approach more advantageous
than a tort liability system. Its aim was to be fair and give
policyholders more benefits at lower costs.®

The impetus for the drafters of no-fault insurance was to create a
system similar to workers’ compensation, where injured workers
give up their right to sue their employer following a workplace
injury in exchange for guaranteed reimbursement of medical

77. “PIP vs. UM/UIM Coverage,” Pendergast Law, Aug. 12, 2020. https://www.pendergastlaw.com/blog/2020/08/pip-vs-um-uim-coverage.
78. James M. Anderson et al., “The U.S. Experience with No-Fault Automobile Insurance: A Retrospective,” RAND Corporation, Feb. 2, 2010. https://www.rand.org/

pubs/monographs/MG860.html.
79. lbid.

80. Philip S. Borba, “Factors Associated with Differences in the Incidence of Uninsured Motorists,” Milliman, March 11, 2019. https://insurance-research.org/sites/

default/files/news_releases/IRC%28MillimanUMO03112019%29.pdf.
81. |Ibid.
82. |Ibid.

83. Patricia Born et al., “No Fault Auto Insurance in Michigan — An Initial Assessment,” Journal of Insurance Regulation (Sept. 7, 2023). https://content.naic.org/sites/

default/files/cipr-jir-2023-10.pdf.
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expenses and lost time (the “grand bargain”). The disadvantages

of a tort system for auto insurance were:

e The fault standard caused many victims to be completely
uncompensated or undercompensated.

e There was a considerable delay in obtaining compensation
because of the workings of the civil litigation system.

e There was inconsistency in how injured drivers were
compensated—some were compensated too much, others
too little.

e |t was hard to ascertain who was at fault, and it was
complex and expensive.

e There was substantial dishonesty in presenting the facts of
an accident.?

Supporters of no-fault argued it would reduce litigation

and ultimately lead to lower auto insurance premiums for
policyholders. It was designed as a tradeoff; policyholders
would have more certainty regarding how much they would
receive in claim payments, and at the same time insurers
would benefit from lower loss adjustment expenses (LAE) in
the absence of litigation. In the first half of the 1970s, 16 states
adopted some form of mandatory no-fault.®> However, in the
1990s, it became apparent that no-fault was not achieving its
goal, and support from large insurers waned.®

Instead of auto insurance premiums declining from no-fault,
premiums rose. This was because of:

e Unlimited medical coverage

e Uncontrolled utilization

e Lack of a medical fee schedule

These problems led to medical providers prescribing more
services than required and contributed to fraud and abuse.®”

One study found that injury costs under no-fault rose from 12
percent higher above tort in 1987 to 73 percent higher by 2004.%
This result was the opposite of what was sought: No-fault was
supposed to be cheaper than tort. The study also found that states
that restricted lawsuits against other drivers in order to reduce
costs had higher claim costs than states allowing litigation.?°

Soon after the introduction of no-fault, insurers realized that
they had inadvertently surrendered their ability to control
medical costs for accident victims because the no-fault system
offered unlimited medical costs. This drawback led to automobile
insurance premiums in Michigan being the highest in the nation.
For instance, in 2019, the average cost of automobile insurance

Transportation Network Company
Insurance: Problems and Solutions

R Street Policy Study
No. 309

October 2024

in Michigan was $2,611, whereas the average premium in the
United States was $1,457.%° The second highest behind Michigan
was Louisiana, at $2,298. However, in 2022, three years after
Michigan’s no-fault system was reformed, the state with the
highest auto insurance premium was Florida, at $2,560. Michigan
had fallen to the fourth highest, at $2,133.%* This suggests that the
reforms worked.

One of the drivers of Michigan’s high automobile insurance
premiums is elevated loss exposure in Detroit. Detroit has
been plagued with high incident rates of theft, and attorneys
frequently being involved in auto insurance claims.®? PIP loss
severity for Detroit was approximately twice as high as that of
surrounding counties.”

One consequence of the high auto insurance cost in Michigan
was an increase in drivers not buying automobile insurance.

To be sure, in 2019, 25.5 percent of Michigan drivers were
uninsured.®® This was the highest of any state, with the
exception of Mississippi. It is also more than twice the national
average of 12.6 percent.” Three years after passage of the 2019
Michigan reforms, in 2022, the percentage of uninsured drivers
in Michigan fell to 19.6 percent, and Michigan became the fifth-
highest state for uninsured drivers.*®

The 2019 Michigan no-fault reform package introduced four

changes:

¢ PIP coverage options. Policyholders were offered five options
for the level of PIP insurance. They could get lower premiums
if they made their health insurance coverage the primary
source of coverage for auto accident-related medical costs.

e Maedical cost controls. Insurers would reimburse medical
care providers at no more than 230 percent of Medicare
costs. For costs that are not covered by Medicare, care
providers are only responsible for 55-78 percent of their fee
schedules for the services they provide.

e Controls on utilization. Insurers are allowed to conduct
utilization reviews to determine if the amount and quality of
medical treatments are in line with accepted standards for
medical providers.

e Minimum liability insurance. The minimum liability
insurance requirements are raised to $50,000 per person
and $100,000 for all persons.

The Michigan experience with no-fault exemplifies the power of
unintended consequences, and that reforms can work.

84. Anderson. https://www.rand.org/pubs/monographs/MG860.html.
85. Ibid.

86. Ibid.
87. lbid.
88. Ibid.
89. Ibid.
90. Ibid.
91. lbid.

92. Born et al. https://content.naic.org/sites/default/files/cipr-jir-2023-10.pdf.

93. Roosevelt C. Mosley, Jr., “D-Insurance: City of Detroit Insurance Company Feasibility Study,” Pinnacle Actuarial Resources Inc., June 8, 2015. https://detroitmi.gov/

Portals/0/docs/News/D-Insurance%20Feasibility%20Study_%20Final%20Report.pdf.
94. Born et al. https://content.naic.org/sites/default/files/cipr-jir-2023-10.pdf.

95. lbid.
96. Ibid.
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Tough to Make a Buck in Commercial Auto

Commercial automobile liability insurance has been the by a long-haul trucking firm conveys the severity of the
worst-performing insurance line for close to a decade.”’ line’s troubles. In 2021, the nation’s fifth-largest long-haul
Prior to the pandemic, its combined ratio remained trucking company, Knight-Swift, launched a plan to provide
close to 110 percent. The combined ratio fell during the trucking-related services, including insurance, to third
pandemic years, as roads were emptier, even dipping parties. In its announcement, the CEO commented that
below 100 percent in one year, but it has recently the service “brings wholesale prices within reach for all
returned to highly unprofitable territory, with a combined trucking businesses, regardless of size.”*®

ratio of 109.2 percent in 2023.%® Because TNC coverage
is commercial, TNC insurance performance is affected

by some of the same factors responsible for commercial
auto’s elevated combined ratio. It is therefore instructive
for TNCs to be familiar with commercial auto trends.

The venture into the insurance business was ultimately a
failure, with insurance and claims rising from $456 million
in 2022 to $610 million in 2023.%° The unit that provided
the insurance services to third-party trucking firms
reported a $125.5 million operating loss for its business

Figure 2 below shows that, with the exception of 2021, in 2023.2%1 The poor results, which included continued
commercial auto insurance saw underwriting losses in the unfavorable development of insurance reserves, led the
past five years, with 2019 and 2023 delivering the most company to announce exiting all third-party insurance
unprofitable results. business in Q4 2023.1%2
Figure 2: Commercial Auto Combined Ratio Another large publicly-traded long-haul trucking firm,
112.0% Werner, felt the pain of truck insurance losses and reported
110.0% that its liability insurance premiums in 2023 were $1.0
108.0% million higher than in 2022.1% The premium increase was
106.0% driven by “small dollar liability claims, increasing cost-per-
104.0% claim, and increased cost for repairs.” The company also
104.0% reported that its unfavorable prior accident year reserves
102.0% I in 2022 were caused by:
100.0%
98.0% I unexpected and unfortunate legal developments for two
96.0% prior year motor vehicle accidents that have been settled,
92.0% including a settlement of a lawsuit in Texas arising from
2019 2020 2021 2022 2023 a May 24, 2020 accident for which we recognized $9.5
Source: S&P Capital 1Q Pro, last accessed Sept. 10, 2024. million of insurance and claims expense in 2022.1%

https://www.spglobal.com/marketintelligence/en/solutions/sp-capital-ig-
pro#five-new-reasons.

They also reported having incurred insurance and claims
expenses of $5.7 million and $5.4 million in 2023 and 2022,
respectively, for accrued interest related to a 2018 adverse
jury verdict.1%

In addition to the unprofitable results for commercial auto
insurance, the failure of a commercial auto insurer owned

97. “U.S. Commercial Auto Insurance Profits Struggle Amid Inflation, Litigation,” Fitch Ratings, Sept. 27, 2023. https://www.fitchratings.com/research/insurance/us-
commercial-auto-insurance-profits-struggle-amid-inflation-litigation-27-09-2023.

98. S&P Capital IQ Pro, last accessed Sept. 10, 2024. https://www.spglobal.com/marketintelligence/en/solutions/sp-capital-ig-pro#five-new-reasons.

99. “Knight-Swift Transportation Creates Iron Truck Services, Bringing Affordable Solutions Nationwide to Truckload Carriers of All Size,” Knight Swift Press Release,
Sept. 14, 2021. https://investor.knight-swift.com/news/news-details/2021/Knight-Swift-Transportation-Creates-Iron-Truck-Services-Bringing-Affordable-Solutions-
Nationwide-to-Truckload-Carriers-of-All-Size/default.aspx.

100. David Taube, “Knight-Swift is shutting down its third-party insurance business,” Trucking Dive, Jan. 25, 2024. https://www.truckingdive.com/news/knight-swift-
shuttering-third-party-insurance-business/705556.

101. “2023 Annual Report Knight- Swift Transportation Holdings Inc.,” Knight-Swift Transportation, last accessed Aug. 15, 2024. https://s24.q4cdn.com/286931391/files/
doc_financials/2023/ar/kt_annual-report_2023-color-low-res-04-04-2024.pdf.

102. Ibid.

103. “The Road Ahead: Werner 2023 Annual Report, Form 10-K,” Werner Enterprises, March 12, 2024, p.4. https://s1.q4cdn.com/812671447 /files/doc_
financials/2023/2023-Werner-Annual-Report.pdf.
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Conclusion

Pricing TNC insurance business with rates commensurate with risk

has proven to be a thorny challenge. Due to its status as a commercial
insurance product, factors driving TNC insurance losses are not unlike
social inflation-related drivers of commercial auto losses. In addition to
social inflation driving ever larger awards, several factors peculiar to TNCs
contribute to adverse loss trends, including rising average loss severity,
increased involvement by attorneys, extended payment patterns, attorney
advertising, phantom damages, excessively high UM/UIM limits, regulatory
inertia, and insurance fraud. The rising loss trend has numerous deleterious
consequences for publicly traded insurers and TNCs, which experience
volatile results that even impact share prices, leading to rating agency
downgrades and increased costs for drivers and investors.

TNCs and insurers should respond to adverse TNC loss trends in a number
of ways.

Insurers and TNCs should present the case to regulators that UM/
UIM limits should be lowered to be consistent with other automobile
insurance coverages.

Tort reform efforts should target the collateral source rule in states
where it allows plaintiffs to be compensated twice.

Phantom damages should be proscribed, as they allow plaintiffs
and their attorneys to monetize the difference between paid and
incurred losses.

The example of Maryland, where providers are charged the same
rate for the same service at the same hospital, should be adopted by
other states.

Occ/Acc insurance should be introduced to limit cost shifting where
providers get larger reimbursements from auto insurance than
obtainable from Medicare/Medicaid.

Action should be taken against the unseemly practice of
ambulance chasers and runners, where aggressive attorneys
take advantage of injured drivers.

o L1 Ah WN =

Some combination of success with these six recommendations should
contribute to TNCs and their drivers having more reasonable and reliable
insurance rates in the future.
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