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Introduction
Bail is the system governing an accused individual’s release from jail pending trial. 

E昀昀ec琀椀ve use of bail requires a balance between maintaining public safety and 
upholding personal freedom and cons琀椀tu琀椀onal liber琀椀es. People have a right to 
the presump琀椀on of innocence un琀椀l proven guilty and the government should not 
have an unfe琀琀ered ability to restrict someone’s freedom when the person has not 
yet been convicted of a crime. For this reason, bail may not be excessive and the 

government may only use it to address 昀氀ight and safety concerns. 
Currently, the Michigan bail system predominantly relies on money to determine 
if someone can be released pretrial. However, the use of monetary condi琀椀ons has 
created a system that allows those with cash to get out and those with limited 
funds to waste taxpayer dollars unnecessarily while they remain incarcerated. 
A court can instead use alterna琀椀ve op琀椀ons—such as pretrial risk assessment, 
supervision and electronic monitors—to address public safety concerns more 
e昀昀ec琀椀vely and maintain the likelihood of an individual returning to court. These 
services are far less expensive than pretrial deten琀椀on for taxpayers, the accused 
and the economy, and all of them have posi琀椀ve track records in real-life situa琀椀ons.
 

Summary of Smart Pretrial Changes
Bail system changes in Michigan have bipar琀椀san support and create a more e昀昀ec琀椀ve 
system. A new approach would create a 琀椀ered system that allows the court to con琀椀nue 
to detain the most violent o昀昀enders and release low-risk o昀昀enders so they can remain 
produc琀椀ve members of society. For those in the middle 琀椀er, the court could impose 
addi琀椀onal safety measures—including imposing monetary condi琀椀ons, if deemed 
appropriate—to ensure they show up for court and remain law-abiding.

● A person who has been convicted of two or more violent felonies within the  
last 15 years 

● A person charged with murder or treason
● A person charged with 昀椀rst-degree criminal sexual conduct, armed robbery or 

kidnapping with intent to extort, unless the court 昀椀nds the defendant is not likely  
to 昀氀ee or present a danger to any other person

● A person charged with a violent felony while the person was on bail, proba琀椀on  
or parole for a prior violent felony

● A person charged with listed o昀昀enses (i.e. sex o昀昀enses)
● A person charged with assaul琀椀ve crimes (i.e. violent o昀昀enses and domes琀椀c violence)
● A person charged with serious misdemeanors
● A person charged with a DUI
● A person charged with a felony that is punishable by imprisonment for 昀椀ve or  

more years
● A person facing charges for a new o昀昀ense that involves harm to person or  

property and were on bail for a substan琀椀ally similar o昀昀ense 
● A person absconds in the present case while on any form of pretrial release

● A person charged with a low-level, low-risk o昀昀ense (i.e. driving without a license, 
the昀琀, possession of a controlled substance)

People have a right to the 
presumption of innocence 
until proven guilty and the 
government should not 
have an unfettered ability to 
restrict someone’s freedom 
when the person has not yet 
been convicted of a crime.

Tier 1
Eligible for Preventative Detention

(Learn More)

Tier 2
Eligible for Monetary Conditions and 

Additional Safety Measures

Tier 3
Presumption of Release without 

Monetary Conditions

https://supreme.justia.com/cases/federal/us/156/432/
https://constitution.congress.gov/browse/essay/amdt8-2-2/ALDE_00000961/#:~:text=Eighth%20Amendment%3A,cruel%20and%20unusual%20punishments%20inflicted.
https://nicic.gov/weblink/napsa-covid-19-policy-response-survey-2020
https://thehill.com/opinion/criminal-justice/392857-active-electronic-monitoring-a-viable-alternative-to-pretrial/
http://www.legislature.mi.gov/(S(a21jc3mx54u4axo4scfypebh))/mileg.aspx?page=getObject&objectName=2021-HB-5436
https://supreme.justia.com/cases/federal/us/156/432/
http://www.legislature.mi.gov/(S(0fbt5t3uajbxwllalgtlroj3))/mileg.aspx?page=getObject&objectName=mcl-Article-I-15
http://www.legislature.mi.gov/(S(0fbt5t3uajbxwllalgtlroj3))/mileg.aspx?page=getObject&objectName=mcl-Article-I-15
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For more information Lisel Pe琀椀s is a former prosecutor and vic琀椀m advocate, and a resident senior 
fellow for Criminal Jus琀椀ce and Civil Liber琀椀es at the R Street Ins琀椀tute. Pe琀椀s can be 
contacted at lpe琀椀s@rstreet.org.

Alan Smith is a former FBI agent, and is a co-founder and the Midwest director of 
the R Street Ins琀椀tute. Smith can be contacted at asmith@rstreet.org.

What does this look  
like in Michigan?

How is this bill di昀昀erent 
from New York or Illinois?

How is public safety 
being addressed?

How are vic琀椀ms being 
protected?

How will this save 
taxpayer money?

In Michigan, approximately half of the people in jail have not been convicted of a crime. 
Some of the top o昀昀enses for pretrial jail admissions include driving without a license, 
the昀琀, and possession or use of a controlled substance. In fact, more than 60 percent  
of jail admissions are for misdemeanor charges. Of the individuals detained pretrial,  
38 percent have a cash bail amount under $2500 preven琀椀ng their release.

This bill is quite di昀昀erent from reforms put in place in New York and Illinois. For 
example, in New York, a court cannot consider the “dangerousness” of an individual 
when se琀�ng bail whereas in Michigan a judge would need to consider whether a 
defendant poses a risk of personal harm to another or the community at large. In 
Illinois, the state passed a bill to eliminate the use of cash bail completely whereas 
courts in Michigan could s琀椀ll impose cash bail condi琀椀ons for middle-琀椀er o昀昀enders. 

Bail system changes resul琀椀ng in the strategic release of low-level o昀昀enders in New 

Jersey and Houston, Texas have proven that smart changes can lead to increasing public 
safety. This is not surprising considering research shows that incarcera琀椀ng low-risk 
individuals pretrial can lead to higher reo昀昀ense rates, thus compromising public safety. 
Michigan would also provide addi琀椀onal safety measures, such as statewide pretrial 
services, needs assessments and availability of cash bail for violent crimes, repeat 
o昀昀enders and those that abscond. 

Sexual o昀昀enses and assaul琀椀ve crimes would be included as 琀椀er 2 o昀昀enses that would 
s琀椀ll be eligible for monetary condi琀椀ons and addi琀椀onal safety measures. Further, the 
threat to any vic琀椀m and vic琀椀m input would be factors to be considered when se琀�ng 
bail condi琀椀ons. Vic琀椀ms would also be protected from being called by the defense to 
tes琀椀fy at the bail hearing.

Several states have found realized or expected savings under bail system changes 
similar to proposed changes in Michigan. For example, one study in Ohio found 
poten琀椀al annual savings in the tens of millions, and a report in New Jersey had similar 
昀椀ndings. 
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https://www.courts.michigan.gov/48e562/siteassets/committees,-boards-special-initiatves/jails/jails-task-force-final-report-and-recommendations.pdf
https://www.courts.michigan.gov/48e562/siteassets/committees,-boards-special-initiatves/jails/jails-task-force-final-report-and-recommendations.pdf
https://www.courts.michigan.gov/48e562/siteassets/committees,-boards-special-initiatves/jails/jails-task-force-final-report-and-recommendations.pdf
https://www.courts.michigan.gov/48e562/siteassets/committees,-boards-special-initiatves/jails/jails-task-force-final-report-and-recommendations.pdf
https://www.courtinnovation.org/sites/default/files/media/document/2020/bail_reform_revisited_05272020.pdf
https://www.city-journal.org/whats-happening-with-illinois-cash-bail-law
https://www.arnoldventures.org/stories/the-facts-on-new-jersey-bail-reform#:~:text=Now%2C%2010%20years%20later%2C%20there,just%20awaiting%20trial%20or%20sentencing.
https://www.arnoldventures.org/stories/the-facts-on-new-jersey-bail-reform#:~:text=Now%2C%2010%20years%20later%2C%20there,just%20awaiting%20trial%20or%20sentencing.
https://www.arnoldventures.org/newsroom/new-data-shows-harris-county-misdemeanor-bail-reform-has-positive-impact-on-public-safety#:~:text=After%20a%20thorough%20examination%20of,with%20the%20criminal%20justice%20system.
https://www.arnoldventures.org/stories/the-harmful-ripples-of-pretrial-detention
https://www.buckeyeinstitute.org/library/docLib/2018-03-30-The-Facts-A-Cost-Savings-Analysis-of-Bail-Reform.pdf
https://www.nj.com/opinion/2023/02/bail-reform-new-yorks-mistakes-must-not-jeopardize-new-jerseys-success-opinion.html

