Street

Free markets. Real solutions.

The Policy Landscape of
Overdose Prevention Centers
in the United States

By Chelsea Boyd

Expanding access to harm reduction services
saves lives, and OPCs are yet another harm
reduction tool that policymakers can use to
improve public health.

Executive Summary

The United States is in the midst of an overdose crisis.” One promising harm
reduction intervention that could prevent overdoses and curb the crisis is
overdose prevention centers (OPCs). OPCs are facilities where people who use
drugs (PWUD) can consume pre-obtained substances under medical supervision.?
In addition to supervised consumption services, OPCs often provide other harm
reduction and basic services, such as syringe exchange, treatment referrals, wound
care, public assistance referrals and more.? The first OPC opened in Switzerland in
the 1980s, and OPCs now exist in at least 11 countries.*

1. “Opioid overdose crisis: time for a radical rethink,” The Lancet Public Health 7:3 (March 1, 2022), p.
e195. https://www.thelancet.com/journals/lanpub/article/Pl1S2468-2667(22)00043-3/fulltext.

2. Elizabeth A. Samuels et al., “Overdose Prevention Centers: An Essential Strategy to Address the
Overdose Crisis,” JAMA Network Open 5:7 (July 15, 2022). https://jamanetwork.com/journals/
jamanetworkopen/fullarticle/2794326.

3. Ibid.; National Institute on Drug Abuse, “Overdose Prevention Centers,” Department of Health and
Human Services, last accessed Aug. 24, 2022. https://nida.nih.gov/sites/default/files/NIH-RTC-Overdose-
Prevention-Centers.pdf.

4. National Institute on Drug Abuse. https://nida.nih.gov/sites/default/files/NIH-RTC-Overdose-
Prevention-Centers.pdf; Seth Clark et al., “Escalating Overdose Deaths Necessitate an Overdose
Prevention Center in Rhode Island,” Rhode Island Medical Journal (March 2021). http://www.rimed.org/
rimedicaljournal/2021/03/2021-03-18-commentary-clark.pdf.
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Evidence supporting OPCs largely comes from the facilities operating in Canada and

Australia.® Evaluations of these centers have shown that they are remarkably effective

at decreasing health harms associated with drug use, and there has never been a Canada and Australia Prove the
reported overdose death at an OPC.¢ Additionally, OPCs have been shown to reduce Effectiveness of OPCs

syringe and consumption equipment sharing, decrease overdose deaths in the area
around the center, prevent new HIV and hepatitis C infections, increase treatment
uptake and decrease public injecting and syringe litter.” Studies also have found that
OPCs do not increase crime or drug use.® Nevertheless, in both Canada and Australia,
advocates who wanted to open the facilities faced uphill battles that left the OPCs in
legal limbo for many years before ultimately receiving permanent legal authorization.®

reported overdose
deaths at Canadian
and Australian OPCs.

The United States currently has two locally sanctioned OPCs in operation in New
York City, and several states and cities are working toward opening OPCs despite
their federally illegal status under the Controlled Substances Act (CSA)." Although no
jurisdiction other than New York City has opened an OPC in the United States, these
centers have been authorized by policymakers at the state, county and local levels.”
In addition to New York City, Philadelphia, Seattle, Rhode Island and California have
made progress toward authorizing OPCs.™

Policymakers at every level of government can take action to facilitate the opening
of OPCs. Local policymakers and groups, such as mayors or city councils, can
authorize OPCs, although this path provides the least protection from state or
federal interference.™ States can pass legislation that authorizes OPCs through pilot
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programs, which allows them to be rigorously evaluated and ensures that an OPC’s
existence does not conflict with state law.™ Nevertheless, federal action legitimizing
OPCs is also necessary. Congress could consider amending the CSA to clarify that OPCs
do not violate the act or stipulate that federal funds cannot be used to enforce the CSA
in regard to OPCs.™ Alternatively, the administration could release a memorandum
stating that the federal government will not interfere with OPCs operating under state
or local authorization, or the Department of Justice could release a similar statement.’
The challenge with either of those actions is that future administrations could decide
not to honor these statements. Regardless of how OPCs are authorized, policymakers representing o
can apply pragmatic approaches to authorize them in their jurisdictions. These include 1 5 o
getting community buy-in, working with law enforcement, formalizing requirements 2020
for operation and evaluation and ensuring that the facilities and policies are designed over :
to meet the needs of the populations they serve.

In 2021, an estimated

people died from overdoses
in the United States,

Introduction

In 2021, an estimated 107,622 people died from overdoses in the United States,
representing a 15 percent increase over 2020."” The vast majority of these deaths were
associated with the use of opioids.™ Although this loss of life is reason enough to take
action, the economic costs of opioid use disorder and overdose are also staggering
and compelling. The estimated economic burden associated with opioid misuse,
dependence and overdose was $1.02 trillion in 2017, and this number has likely grown
in tandem with overdose deaths.™

The vast majority of fatal overdoses can be prevented with timely medical intervention.?
As such, one harm reduction intervention that can decrease the incidence of fatal
overdose are OPCs, also called supervised consumption facilities, supervised injection
sites or drug consumption rooms.?" OPCs are places where PWUD can consume pre-
obtained substances under the supervision of medical or other staff trained to respond
to an overdose.?? They can exist as fixed locations or mobile locations, and some are
even integrated into hospitals.? In addition to supervised consumption, OPCs often
provide other services, including the provision and disposal of syringes and drug
consumption equipment; medical care; infectious disease testing; counseling; housing-
assistance referrals, food- and public-assistance resources; and substance use treatment
initiation or referral.?* When combined with other harm reduction measures, supervised
consumption can improve health outcomes for PWUD and save lives.?

14. “Supporting And Sustaining Access To Harm Reduction Services For People Who Use Drugs,” National Governors Association, Aug. 11, 2022. https://www.nga.org/
center/publications/supporting-and-sustaining-access-to-harm-reduction-services-for-people-who-use-drugs; Ben Longnecker, “Federal Ignorance and the Battle for
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15. Aneeqah H. Naeem et al., “The Importance of Federal Action Supporting Overdose-Prevention Centers,” The New England Journal of Medicine 386 (May 26, 2022),
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19. Curtis Florence et al., “The economic burden of opioid use disorder and fatal opioid overdose in the United States, 2017,” Drug and Alcohol Dependence 218
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24. Samuels et al. https://jamanetwork.com/journals/jamanetworkopen/fullarticle/2794326; National Institute on Drug Abuse. https://nida.nih.gov/sites/default/files/
NIH-RTC-Overdose-Prevention-Centers.pdf.

25. Timothy W. Levengood et al., “Supervised Injection Facilities as Harm Reduction: A Systematic Review,” American Journal of Preventive Medicine 61:5 (November
2021), pp. 738-749. https://pubmed.ncbi.nlm.nih.gov/34218964.
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Despite strong evidence supporting OPCs as a public health strategy, they are
controversial. Opponents fear that OPCs will increase crime and normalize or
increase drug use, though data from international OPCs does not bear out these
concerns.? Opponents also argue that OPCs amount to de facto decriminalization
of drugs, as police officers cannot arrest people for possession of controlled
substances in a designated area around the OPC.? In arguing against OPCs,
opponents sometimes cite studies that have found little or no impact on overdose
outcomes in communities that have opened OPCs.?® Supporters of OPCs cite
mounting evidence that they are cost-effective; do not increase crime; decrease
overdose deaths; increase uptake of treatment resources; prevent new cases of
HIV and hepatitis C; and decrease high-risk drug consumption behaviors such as

sharing syringes and other supplies.? Despite strong evidence supporting
OPCs as a public health strategy, they
The first OPC opened in Berne, Switzerland, in June 1986.3° Since then, OPCs are controversial. Opponents fear that
. . OPCs will increase crime and normalize
have expanded across at least 11 countries.® In most places outside of Western or increase drug use, though data from
Europe, progress in opening legally sanctioned OPCs was slow and involved international OPCs does not bear out

advocates opening unsanctioned centers before acquiring governmental these concerns.

endorsement.® This has also been the case in the United States. Before the first
two legally sanctioned OPCs opened in New York City in November 2021, there was
at least one unsanctioned OPC operating in the United States.3* Additionally, even
though the OPCs in New York City are authorized by the city, they are considered
illegal at the federal level under statute 21 USC 856 of the CSA.** This statute,
colloquially known as the “crack house statute,” makes it illegal to “knowingly
open, lease, rent, use or maintain any place, whether permanently or temporarily,
for the purpose of manufacturing, distributing or using any controlled
substance.”?® It also imposes criminal penalties upon anyone who knowingly
manages or controls a place that they make available for the purpose of using a
controlled substance.3®

26. Nina Feldman, “Civic groups argue supervised injection site will boost crime,” WHYY, March 4, 2020. https://whyy.org/articles/civic-groups-argue-supervised-
injection-site-will-boost-crime; Jeffery C. Mays and Andy Newman, “Nation’s First Supervised Drug-Injection Sites Open in New York,” The New York Times, Nov. 30,
2021. https://www.nytimes.com/2021/11/30/nyregion/supervised-injection-sites-nyc.html; Lenny Bernstein and Meryl Kornfield, “Nation’s first overdose prevention
centers for street drug users open in New York,” The Washington Post, Nov. 30, 2021. https://www.washingtonpost.com/health/2021/11/30/drugs-supervised-
consumption; National Institute on Drug Abuse. https://nida.nih.gov/sites/default/files/NIH-RTC-Overdose-Prevention-Centers.pdf.
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22,2019, p. 2. https://crsreports.congress.gov/product/pdf/LSB/LSB10364; “21 USC 856: Maintaining drug-involved premises.” https://uscode.house.gov/view.
xhtml?req=granuleid:USC-prelim-title21-section856&num=0&edition=prelim; William Neuman, “De Blasio Moves to Bring Safe Injection Sites to New York City,” The
New York Times, May 3, 2018. https://www.nytimes.com/2018/05/03/nyregion/nyc-safe-injection-sites-heroin.html?ribbon-ad-idx=4&rref=nyregion&module=Ribb
on&version=context&region=Header&action=click&contentCollection=N.Y.%20%2F%20Region&pgtype=article; Jennifer H. Diggles, “Constitutional Law — Supervising
Consumption: The Argument for Supervised Injection Facilities as a Valid Exercise of States’ Police Power,” Western New England Law Review 42:1 (2020). https://
digitalcommons.law.wne.edu/lawreview/vol42/iss1/5.
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Despite statute 21 USC 856, several states and municipalities have indicated interest

in or taken steps toward opening OPCs.?” This progress is critical, given the scope

of the overdose crisis and the need for expanding all harm reduction services—not

just OPCs—to help PWUD. Now that New York City has opened two OPCs and the
Department of Justice is in discussions with an OPC hoping to open in Philadelphia,
policymakers should familiarize themselves with the evidence on OPCs and the political
landscape associated with their creation.®® This study will describe the evidence
supporting OPCs, summarize the policy landscape around OPCs in five jurisdictions and
provide policy recommendations for policymakers interested in authorizing OPCs.

International OPCs and Supporting Evidence

Currently, more than 120 OPCs are operating in Canada, Australia and throughout
Europe.*® Most OPC data and evidence comes from Canada and Australia, largely
because of the evaluation requirements mandated by the legislation that authorized
the sites.*°

Australia

Australia’s first OPC opened in Sydney in 2001; however, it was not until 2010 that the
facility was authorized to operate on an ongoing basis rather than as a trial requiring
parliamentary reauthorization every four years.*' Australia established its second OPC
in Melbourne in 2018.4

Evaluations of the Sydney OPC have shown that ambulance calls for suspected
overdoses significantly decreased in the immediate vicinity of the OPC compared to
the number of calls in areas further away.** Additionally, another study of the Sydney
OPC showed that long-term clients of the OPC were more likely to use other health
services, and 48 percent of clients who participated in the study had engaged with
nearby health services for the first time since they began visiting the OPC.** The same
study also found that the proportion of long-term clients who were currently engaged
with treatment for opioid use disorder increased from 61 percent to 93 percent during
the study period.* Other positive outcomes of the Sydney OPC included reported
decreases in syringe sharing and reuse among regular OPC clients and observed
decreases in public injecting, dropped syringes and injection-related litter.*¢ Finally,
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Evaluations of the Sydney OPC have
shown that ambulance calls for
suspected overdoses significantly
decreased in the immediate vicinity of
the OPC compared to the number of
calls in areas further away.
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regarding matters of public safety, area residents and business owners reported

fewer nuisance complaints related to people using drugs, no change in the number

of observed drug deals and no increase in drug trafficking or consumption in the area
surrounding the OPC.% Six years of data also showed no increase in rates of burglary,
theft and robbery in the area around the OPC.*® Furthermore, an evaluation of crime
around the OPC found that there was no increase in drug-use or drug-supply offenses
attributable to the OPC.* There was also no increase in “drug-related loitering” in front
of the OPC after it opened, although a very small increase was observed behind the
facility.*°

Canada

The OPC in Vancouver, British Columbia, is the first facility of its kind to open in North
America.’* Named Insite, the OPC opened in 2003 as a pilot program.s? The history
leading up to Insite’s opening dates back to 1994 when a task force formed by the
Provincial Chief Coroner of British Columbia produced the “Cain Report,” which
recommended that Vancouver explore opening OPCs, among other interventions.=? _ » ” '
Then, in 1995, an unsanctioned OPC run by peers (i.e., people with lived experience ;Z;Sg%’;t‘fg?ﬁ;;f;j?:{;Ztsoé}l;?f'a’
using drugs) opened in Vancouver and was closed by police one year later. After that, kind to open in North America.

little movement toward opening OPCs occurred until the early 2000s. At that time, the

City of Vancouver introduced the Four Pillars drug strategy, which called for opening

two OPCs in the city and attempted to balance prevention, enforcement, treatment

and harm reduction. Despite OPCs being a campaign promise of every candidate in the

2002 municipal election, it took a nongovernmental organization—the Portland Hotel

Society—to make the promise a reality by secretly building out an OPC in a vacant

building and suddenly announcing its creation, which would later become Insite. The

Portland Hotel Society then convinced the regional health authority to help them open

the facility.>* In 2003, Insite opened under a waiver from the federal government under

section 56 of the Controlled Drugs and Substances Act (CDSA) allowing it to operate as

a research project.>®

Over the next several years, Insite consistently faced the possibility of shut down, as

it was required to be reauthorized by the federal government every three years.*® In
2008, the Minister of Health decided not to renew Insite’s exemption under the CDSA.%
At that time, the Attorney General of British Columbia, advocates for PWUD and other
organizations filed a lawsuit against the Canadian government. These parties argued
that Insite was exempt from federal drug laws because Insite was a health facility—
which meant it was under the exclusive jurisdiction of the providence—and because
applying federal drug laws would violate the plaintiffs’ “right to life, liberty and security

47. lbid.
48. National Institute on Drug Abuse. https://nida.nih.gov/sites/default/files/NIH-RTC-Overdose-Prevention-Centers.pdf.

49. Karen Freeman et al., “The impact of the Sydney Medically Supervised Injecting Centre (MSIC) on crime,” Drug and Alcohol Review 24:2 (2005), pp. 173-184. https://
www.tandfonline.com/doi/abs/10.1080/09595230500167460.

50. lbid.
51. National Institute on Drug Abuse. https://nida.nih.gov/sites/default/files/NIH-RTC-Overdose-Prevention-Centers.pdf.

52. Mary Clare Kennedy et al., “Health impacts of a scale-up of supervised injection services in a Canadian setting: an interrupted time series analysis,” Addiction 117:4
(April 2022), pp. 986-997. https://pubmed.ncbi.nim.nih.gov/34854162; Kerr et al. https://harmreductionjournal.biomedcentral.com/articles/10.1186/s12954-017-0154-1.

53. Kerr et al. https://harmreductionjournal.biomedcentral.com/articles/10.1186/s12954-017-0154-1.
54. lbid.

55. Kerr et al. https://harmreductionjournal.biomedcentral.com/articles/10.1186/s12954-017-0154-1; Drucker. https://harmreductionjournal.biomedcentral.com/
articles/10.1186/1477-7517-3-24; Butler and Phillips. https://lop.parl.ca/sites/PublicWebsite/default/en_CA/ResearchPublications/LegislativeSummaries/412C2E;
Justice Laws Website, “Controlled Drugs and Substances Act (S.C. 1996, c. 19),” Government of Canada. https://laws-lois.justice.gc.ca/eng/acts/c-38.8/page-7.
html#h-95171.

56. National Institute on Drug Abuse. https://nida.nih.gov/sites/default/files/NIH-RTC-Overdose-Prevention-Centers.pdf.

57. Butler and Phillips. https://lop.parl.ca/sites/PublicWebsite/default/en_CA/ResearchPublications/LegislativeSummaries/412C2E.
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of the person”—a right enumerated in the Canadian Charter of Rights and Freedoms.%®
This case worked its way to the Supreme Court of Canada, and, in 2011, the justices
ruled unanimously in favor of Insite.*® The court concluded that the facility was not
exempt because of exclusive jurisdiction of the providence; however, the justices also
concluded that the denial of Insite’s services did threaten the health of Insite’s clients
and, therefore, by denying Insite’s exemption from the CDSA, the Minister of Health
had infringed upon their rights under the Canadian Charter of Rights and Freedoms.®®
The court ordered the Minister of Health to grant Insite’s exemption under section 56
of the CDSA.®" Notably, the court did not mandate indefinite exemption for Insite and
left decisions on other OPCs to the discretion of the Minister of Health, although the
court did propose an outline for how the Minister of Health should make decisions on
future exemption requests.®?

After the Supreme Court of Canada’s decision regarding Insite’s exemption, the
Government of Canada introduced legislation (Bill C-2) to amend the CDSA and to
provide the Minister of Health with guidelines for evaluating exemption applications
under the CDSA.%* At the time, the Canadian government was quite hostile to the
idea of OPCs, and Bill C-2 made opening an OPC more difficult than before, as it listed
26 conditions that had to be met to open such a facility.®* In October 2015, a new
administration that was friendlier to OPCs came into political power and, after much
lobbying, the new leadership of the Canadian government introduced Bill C-37 to
replace Bill C-2.%% In 2017, Bill C-37 replaced the 26 conditions of Bill C-2 with eight,
making it much easier to open an OPC.%®

Streamlining the application process that OPCs must go through to obtain an
exemption to the CDSA has led to a proliferation of OPCs across Canada. As of August
2022, Canada has 39 OPCs currently offering services to PWUD, six OPCs with valid
authorizations that are either in the process of opening or have temporarily stopped
offering services and nine OPCs seeking authorization.®” In addition to these fixed-
site OPCs, there are at least 25 “pop-up” sites that can be relocated as necessary.®®
While not all OPCs offer every service, Canadian OPCs generally offer supervised
consumption of substances taken by mouth, nose or injection; provision of sterile
injection supplies; drug checking; peer-assisted injection (injection assistance is not
provided by OPC staff); detoxification; basic medical care; and referrals to treatment,
counseling and other services.®®
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Evaluations of Insite have shown impressive outcomes. In 2015, Insite saw an average

of 722 clients per day.” One analysis of death records showed that within a 500-meter

radius of Insite, there was a 35 percent population-level decrease in the fatal overdose

rate, compared to a nine percent reduction in the rest of the city.” Regarding HIV and

hepatitis C infections, estimates suggest that Insite prevents 35 new HIV infections

and 57 new hepatitis C infections each year.”> These reductions in infectious disease Insite Evaluations Have Shown
.. . . . . Impressive Outcomes

transmission are likely because people who use Insite’s services are less likely to share

syringes.” One study found that Insite clients were 70 percent less likely than non-

clients to have borrowed or lent a syringe in the past six months.”

Of note, supervised injection services are not the only reason clients visit Insite. In fact,

20 percent of visits to Insite were not for injection purposes, and many clients who degrse’gse

did use Insite for supervised injection services also made use of additional associated iinifatalk

services.” One of these key additional services is connecting clients with treatment; "3222'.{55:’;;'255’ rgdz?:‘tion
a 12-month study showed that 40 percent of Insite’s referrals were for substance use " e .

treatment, and there was a 30 percent increase in the use of detoxification services.”™

Just as was documented in Australia, studies also showed a decrease in dropped
syringes and injection-related litter and no increase in crime, violence, drug-related
loitering or drug trafficking around Insite.”” One study even observed a sharp,
persistent decrease in property and violent crime in the district where Insite is
located, and another study found a significant decline in vehicle thefts and break-ins.”®
Furthermore, an evaluation of Insite found no increase in rates of community drug use
or relapse among people who inject drugs.”

Cost-Benefit Analyses for Opening
OPCs in the United States

In addition to public health benefits, there are economic benefits to opening OPCs.
One study found that Insite would save $14 million (net, Canadian) and result in 920
life-years gained over 10 years.®° Another cost-benefit analysis found an annual net
societal benefit of more than $6 million, which translates to $5.12 saved for every
dollar spent.®

Because the only locally sanctioned OPCs in the United States have been in operation
for less than a year, there is little information about the actual costs associated with
running the facilities. It has been reported, however, that the cost of operating the
two OPCs in New York City (run by OnPoint NYC) 24 hours per day, seven days per
week would be about $2 million per year, whereas estimates of the health care costs
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associated with overdoses in the city amount to $50 million annually.?? It should be Reported Costs-Benefits of Operating

Two OPCs in New York City

AR

$2 million per year

noted that neither of the New York City OPCs receive public funding, and the City
Health Commissioner has said that funds will be allocated to the OPCs only if they
receive state or federal support.®* Currently, the supervised consumption services
provided at OnPoint are funded through private donations.?

spent

to
In the absence of actual operating-cost data, researchers have produced several g,?ggg%
hypothetical cost-benefit analyses for various cities in the United States. Although the soved < IT 3'}33
estimation methods vary between analyses, meaning there are subtle differences in in
what each estimate accounts for and how the researchers derive inputs, the studies find °¥§|radt%5de'
that for every dollar spent on OPCs, $2.33 to $4.89 are saved, depending on the location nealth care

(Table 1).2° This amounts to a net annual savings of between $831,700 and $6.85 million,
depending on which city the study assesses.® The annual operating costs for OPCs are
estimated to be between $1.22 million and $2.4 million.®” Finally, the annualized upfront
costs of opening an OPC are estimated to be between $165,252 and $220,000.22

Table 1: Summary of Published Cost-Benefit Analyses for OPCs in U.S. Cities

Annualized Annual Return
Upfront Operating per Dollar
Location Costs Costs Spent
San Francisco, CA®  $2.6 million  $220,000 $2.4 million  $3.5million  $2.33
Baltimore, MD?° $1.8 million  $170,000 $1.79 million  $5.98 million $4.35
Seattle, WA — — $1.22 million  $3.93 million $4.22
New York, NY®2 — — — $831,700 —
Providence, RI% — — $1.6 million  $1.1 million —
Denver, CO% $1.76 million $165,252 $1.6 million  $6.85 million  $4.89
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Current Policy Landscape in the United States

One of the primary challenges for jurisdictions considering opening OPCs is uncertainty
about their federal legality.®* The main legal deterrent to opening OPCs is Statute 21 USC
856 of the CSA, which makes it illegal to operate or maintain any place for the purpose
of using any controlled substance the CSA.%¢ Although the statute was not intended to
limit the ability of organizations to offer public health services, legal challenges to OPCs
have focused on the applicability of this statute.®” The Trump administration pursued
legal action against an OPC trying to open in Philadelphia, Pennsylvania, saying that the
site was a blatant violation of Statute 21 USC 856.°¢ The Biden administration has not
explicitly stated its position on OPCs, although they have not taken action against the
two OPCs that were opened in New York City in 2021.°° However, there are hints that
the Biden administration is open to the idea of OPCs. Xavier Becerra, Secretary of the

Legi
. . . Slation
United States Department of Health and Human Services (HHS), at one point suggested

that the Biden administration would not seek to shut down OPCs, but shortly thereafter, ONF\RM
L

a representative for HHS said that they do not have a position on OPCs and that the
“issue is a matter of ongoing litigation.”"*° Additionally, the OPC involved in the ongoing
litigation mentioned by the HHS representative has noted that talks with the United
States Department of Justice have been “productive.”"

One of the primary challenges for

e . . jurisdictions considering opening OPCs
Jurisdictions that have pursued opening OPCs have taken several different approaches is uncertainty about their federal

to authorizing their existence. The Rhode Island and California state Legislatures have legality.
passed bills allowing the creation of OPCs in the state or in specific localities.”? In New

York City, the outgoing mayor, Bill de Blasio, authorized the creation of two OPCs." This

shows that both state and local lawmakers can act to facilitate OPC creation. In addition

to the highlighted jurisdictions, Delaware; Vermont; Boston, Massachusetts; and Denver,

Colorado, have discussed opening OPCs.™* In 2021, New Mexico also introduced HB

123 in the state House of Representatives to allow OPCs.™* This section highlights five

jurisdictions that have attempted to or successfully opened OPCs and discusses how they

approached authorizing OPCs and what expectations they set.

New York, New York

On Nowv. 30, 2021, New York City became home to the first two locally, legally sanctioned
OPCs in the United States.™® OnPoint, the organization operating the OPCs, has one
location in East Harlem and one in Washington Heights.™” In addition to supervised
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injection services, OnPoint’s OPCs offer case management to link clients to care and
public assistance; a drop-in center that serves meals; clinical care; initiation and
prescribing of medication for opioid use disorder; harm reduction mental health services;
24-hour respite; and a group educational volunteer program that can lead to employment
with the OPC, among others."® The OPCs are “poly-modality” centers, where PWUD

can choose to consume drugs acquired away from the facility by injection, inhalation,
ingestion or other routes.™ Clients of the OPC are not limited to consuming opioids, as
the facility allows the use of methamphetamine, benzodiazepines, cocaine, cannabis and
any other licit or illicit drug.” In addition to being the first legally sanctioned OPCs in the
United States, OnPoint’s centers are unique in some of their use policies. Unlike many
international OPCs, OnPoint’s OPCs are open 24 hours, allow PWUD to consume their
substances of choice more than once per visit, do not restrict the time clients can spend
at the center and allow split-dosing (two people sharing a dose of a substance, each using
their own sterile equipment).” Additionally, services are confidential and anonymous.™
These policies were designed to fit the needs of the population using the centers,
providing safety and stability while offering dignity to their clients."?

The long road to opening the first legally sanctioned OPCs in the United States required
the combined efforts of many organizations and advocates. Before the locally sanctioned
centers opened in 2021, the Washington Heights Corner Project and, later, the New

York Harm Reduction Educators operated unsanctioned “underground” OPCs." Starting
in 2015, these unsanctioned OPCs operated for six years.” Although never explicitly
sanctioned by the state, harm reduction providers used a policy from the New York State
Department of Health'’s guidelines for “harm reduction bathrooms” as justification for
providing unsanctioned supervised consumption services.” The guidelines for harm
reduction bathrooms were put in place partially because there was acknowledgment
that people were already using drugs in the bathrooms of syringe service programs, and
guidelines were intended to increase clients’ safety given this reality.™

In May 2018, then mayor Bill De Blasio announced his support for the establishment
of four OPCs in New York City."® Although Mayor De Blasio announced his support,
then governor Andrew Cuomo did not specify whether he supported the opening of
the facilities.” During the intervening three years before the sanctioned OPCs opened
in New York City, the city’s harm reduction providers continued to build support for
harm reduction services and OPCs within East Harlem and Washington Heights."°
Additionally, OnPoint built a strong partnership with the New York City Department

of Health, New York State Department of Health and New York City Mayor’s Office to
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ensure they had the support of these key organizations.™ OnPoint has also engaged
with local police and has found them to be “extremely supportive.”"2? OPC staff had
daily or weekly conversations with local commanders and captains, gave tours to any
police officers who wanted one and spoke to local police at roll call. The relationship
with the local police has been so positive that OnPoint’s executive director, Sam
Rivera, told an interviewer an anecdote about texting a captain to ask an officer in a
patrol car to turn their lights off when parked near the OPC.?* Community support
was and is vital to OnPoint’s existence, as before officially opening their doors, the
only government authorization they received was a letter from outgoing mayor Bill De
Blasio.™*

Since Mayor Eric Adams took office, little has changed with regard to OPC policy in New
York City. In an Aug. 2, 2022 statement announcing the expansion of drug-checking
services at OnPoint, Mayor Adams signaled his support for OPCs, saying, “Overdose
prevention centers keep neighborhoods and people struggling with substance use safe.
Now is the time to expand access to OPCs and do so in an equitable way across New
York City.”"*> Nevertheless, as of August 2022, New York State Governor Kathy Hochul
has neither publicly endorsed nor dismissed OPCs."¢

At the federal level, OnPoint Executive Director Sam Rivera has said, “We just need the
feds to acknowledge what we’re doing.”' He has further stated that in order to move
forward with the OPC model, “we need a change coming from the federal government
... from the president, from Rahul Gupta, the head of ONDCP [White House Office of
National Drug Control Policy] ... We're seeing funding going towards harm reduction for
the first time ever on the federal level. But what we know is our operation federally is
still illegal.”*?® Rivera specifically mentions repealing the federal “crack house statute”
as “it doesn’t allow us to operate and receive the funding we need to stay open and
provide those services.”"?

Despite the uncertain federal policy landscape, early results from OnPoint are
impressive. During its first two months of operation, the organization provided services
to 613 individuals on 5,975 occasions.™® Trained staff also intervened in 125 overdose
events during this time period, with emergency services being called only five times
and emergency transport being required only three times.”™ No fatal overdoses
occurred at the OPC or among the clients transported to the hospital.” Furthermore,
52.5 percent of people who used the overdose prevention services also received other
supportive services, such as naloxone distribution, counseling and medical care.™
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Finally, evaluation data indicates that OnPoint is helping decrease public drug use, as
75.9 percent of clients stated that if they were not injecting at OnPoint, they would
have injected in a public or semi-public location.™*

Rhode Island

Rhode Island has the honor of being the first state to authorize the implementation
of OPCs, although as of August 2022, no OPCs are operating in the state.”™ On July

7, 2021, the governor of Rhode Island signed legislation authorizing a two-year

OPC pilot program.™¢ Rhode Island’s program establishes harm reduction centers,
“which are a community-based resource for health screening, disease prevention and
recovery assistance where persons may safely consume pre-obtained substances.”™’
Interestingly, Rhode Island is allowing both fixed-site and mobile harm reduction
centers.™® The regulations (216-RICR-40-10-25) governing the pilot program went into
effect Feb. 16, 2022.%°

Several key provisions define the operation of OPCs in Rhode Island. For one, the
minimum services provided must include supervised drug consumption (including
smoking and injecting); syringe exchange and education; training about harm
reduction; and the provision of harm reduction supplies.™® Additionally, the centers
must, at a minimum, provide referrals to counseling and medical services, basic needs
providers, housing services, legal services and employment services. Clients will remain
anonymous and cannot be required to show identification to use the consumption
services. All staff must be trained in cardiopulmonary resuscitation, overdose response,
opioid antagonist administration, hazardous medical waste management and
confidentiality. Clients are not allowed to sell, exchange or share drugs in the center,
and staff and clients cannot assist other clients with injecting. Although harm reduction
centers will be licensed through the state, they will require municipal authorization
and approval, which means an affirmative vote by the city or town council, or the
equivalent governing body, before opening. They also must work with local public
safety officials to create a plan to maintain order in and around the center.™

Philadelphia, Pennsylvania

The proposed OPCs in Philadelphia have perhaps received the most attention because
of ongoing legal proceedings between the United States Department of Justice and
Safehouse, the nonprofit organization trying to open the OPCs. The idea to open OPCs
in Philadelphia was born from a task force convened by Mayor James Kenney in 2017
that produced a report recommending 19 strategies to combat the opioid epidemic.™?
In January 2018, the City of Philadelphia publicly announced its support for opening
OPCs, though the city would not provide funding or legal cover.™
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On Feb. 5, 2019, the United States Attorney’s Office for the Eastern District of
Pennsylvania filed a civil lawsuit seeking a judicial declaration that OPCs were illegal
under 21 USC 856 of the Controlled Substances Act (CSA).™* On Oct. 2, 2019, a district

court judge ruled that Safehouse’s OPCs were not a violation of the CSA in United States v. : ) \
Safehouse.™® The rationale for the decision was that this provision of the CSA was limited g =
to facilitating drug use and that Safehouse’s goal is to reduce drug use, not facilitate it."® 3 / =

The court filed a Final Declaratory Judgment on Feb. 25, 2020, which stated that the ~ <
OPC would not violate federal law; however, days later the government filed a Notice of :
Appeal to the U.S. Court of Appeals for the Third Circuit and a motion for an emergency

stay.™” Although Safehouse requested the stay not be issued, on June 26, 2020, the Third

Circuit court granted the emergency stay, citing both the evidence supporting OPCs

and the need to consider the public interest.™® After the case was finally heard by the

Third Circuit court, the court issued its ruling on Jan. 12, 2021: 2-1 against Safehouse.™®

Although Safehouse petitioned the United States Supreme Court, the justices declined to

hear the case in October 2021, and the case was returned to the district court.™® It should

be noted that the Third Circuit court has jurisdiction only over Pennsylvania, New Jersey =
and Delaware, meaning that only those three states are bound by the ruling.™

-

With the change in presidential

Since the Supreme Court declined to hear the case in October 2021, Safehouse has administration and.leaderSh'p at t’.'e
Department of Justice, OPC operation

been in discussions with the Department of Justice.™? The change in presidential barriers in Philadelphia may be
administration and leadership at the Department of Justice appears to have changed showing signs of weakening.
the tone of the negotiations around the Safehouse case.™ As of Aug. 8, 2022,

Safehouse and the Department of Justice have agreed to four extensions for the

government’s response to the Safehouse lawsuit.™* Safehouse has said that talks

and negotiations with the Department of Justice have been “productive” and that

they are “optimistic that continued conversations will lead to a mutually satisfactory

resolution.”™* An update from Safehouse on Aug. 8, 2022, said that the Department of

Justice wanted to evaluate OPCs, “including discussions [with] state & local regulators
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about appropriate guardrails for such sites.”™® The outcome of the Safehouse lawsuit
may well be the federal government’s first official endorsement of OPCs, assuaging
fears about the application of 21 USC 856 of the CSA.

Opponents to OPCs often cite the impact on public safety. Safehouse hopes to have a
“mutually beneficial, productive partnership with law enforcement,” and local police
have previously committed to taking a “hands-off approach.””” In 2020, the City of
Philadelphia released a statement about how police would interact with Safehouse.™®
The statement said that there would be “a constant presence in the immediate and
surrounding area during the hours of operation for the site.”™ The city also highlighted
that a police presence would be maintained along public transit routes, preventing

the sale of drugs near the OPC, keeping the peace in the event of community
demonstration activities outside of the OPC and fostering community-building
activities such as organizing neighborhood cleanups and mediating disputes.™®

If Safehouse were allowed to open, the facility would offer more than just supervised
consumption services. They intend to offer medication initiation for opioid use
disorder; recovery counseling; education about treatment; basic medical services;
HIV and hepatitis C testing; and referrals to housing, public benefits and legal service
providers.”™ Nevertheless, Safehouse will need to win the support of the communities
in which the proposed OPCs are to be located, given that they have encountered
pushback in the past for not consulting with the community before trying to open.™?

<A |

California Makes OPC Progress

: : In 2020, California state legislators
California revisited the idea of OPCs with the
For years, California has debated and discussed the possibility of opening OPCs. In San introduction of SB 57, which authorizes
Francisco, local advocates have been promoting opening OPCs since at least 2007.%2 the city and county of San Francisco,
the city and county of Los Angeles and
At the state level, the Senate passed legislation in 2018 that would have allowed the city of Oakland to approve entities
organizations to open legally sanctioned OPCs in the state, but with a focus on San to operate OPCs until Jan. 1, 2028.

Francisco.”™ Unfortunately, then governor Jerry Brown vetoed the legislation citing threats
of prosecution made by the United States Attorney General and concern about exposing
local officials and health care professionals to potential federal criminal charges.™>
Nevertheless, the Tenderloin Center, opened in January 2022 with the intended purpose
of connecting PWUD to services and treatment, allegedly allowed people to use drugs
under supervision in the center’s outdoor area, although the organization never officially
acknowledged its status as an OPC and is closing at the end of 2022.%¢
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In 2020, California state legislators revisited the idea of OPCs with the introduction
of SB 57.%7 SB 57 authorizes the city and county of San Francisco, the city and
county of Los Angeles and the city of Oakland to approve entities to operate OPCs
until Jan. 1, 2028. Although SB 57 provides minimum required services and safety
measures for any entity opening an OPC, it is not highly prescriptive when it comes
to operation. SB 57 requires any OPC location to provide a hygienic space for
people to use controlled substances under supervision; provide and collect sterile
consumption supplies; provide referrals to treatment services, medical care, mental
health services and social services; provide or refer people for HIV and hepatitis

C testing, education and treatment; provide a way for people to obtain naloxone;
and educate clients about proper disposal of supplies. Additionally, SB 57 requires
that OPC staff be trained in cardiopulmonary resuscitation, first aid and naloxone
administration. Finally, the bill requires that an independent party be appointed to
conduct a peer-reviewed evaluation of each local jurisdiction’s program.®

Although SB 57 passed both the Senate and Assembly, Governor Gavin Newsom
vetoed the legislation on Aug. 22, 2022.%° In the veto letter to members of the state
Senate, Governor Newsom cited concerns about the bill authorizing an unlimited
number of OPCs in designated communities and the amount of time for which

the programs were authorized. Governor Newsom also noted a need for “strong,
engaged local leadership and well-documented, vetted, and thoughtful operational
and sustainability plans.” Finally, the veto letter instructed the Secretary of Health
and Human Services to convene a group of local officials “to discuss minimum
standards and best practices for safe and sustainable overdose prevention
programs,” and said the governor was open to discussing a “truly limited pilot
program” after this group returned its suggestions to the legislature.”®

Seattle Sees Progress Slow

Seattle/King County, Washington Although Seattle was one of the first
places to approve OPCs, their progress

Seattle and King County, Washington have also proposed opening OPCs, toward making them a reality has

although they are calling their proposed centers community health engagement slowed considerably due to community
leader pushback.

centers (CHELs).” The journey toward opening CHELs began with a
recommendation from the Heroin and Prescription Opiate Addiction Task Force.™?
Then, in 2017, Seattle and King County officials initially approved the creation

of two CHELs and began to secure funding for the centers.” Over the next
several years, efforts to find fixed locations for the centers failed, and an effort to
create mobile centers stalled.” This was in part due to push back from elected
community leaders and warnings from then U.S. Attorney for Washington Brian
Moran that the centers would violate federal law.™ Several King County suburbs
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even enacted local bans on CHELs, and a bill was introduced in the state Senate to
ban them statewide.”® Despite this, in the 2021 budget, the Seattle City Council
approved more than $1.1 million to assist existing service providers for PWUD with
funds to staff an OPC."”” Although Seattle was one of the first places to approve
OPCs, their progress toward making them a reality was slowed considerably as they
waited to see the outcome of the case against Safehouse in Philadelphia, which is
still going through the legal system."”®

Policy Recommendations

) _FiND -
For lawmakers interested in establishing legal authority for OPCs, there are a m
number of paths forward, depending on the level of government at which the |

changes are being pursued. At the federal level, Congress can introduce legislation m
to clarify the language of statute 21 USC 856 of the CSA. Adding language explicitly |

allowing OPCs would settle the uncertainty around federal law.””® Alternatively,

instead of explicitly allowing OPCs, Congress could include language that prohibits

the use of federal funds to enforce statute 21 USC 856 on OPCs operating I

under state or local authorization.™® In addition, although not permanent, the For lawmakers interested in
administration could issue a memorandum stating a commitment not to interfere establishing legal authority for OPCs,
with state or locally authorized OPCs.™' The Obama administration did something there are a number of paths forward,

L. . L. . depending on the level of government
similar for states that had legalized cannabis with the Cole Memorandum, which at which the changes are being
outlined marijuana-related enforcement priorities for the Department of Justice.™? pursued.

Finally, the Department of Justice could release a statement indicating that OPCs do
not fall under the purview of statute 21 USC 856 and would therefore not require
legal pursuit.*?

Once the federal government makes changes to the CSA or otherwise clarifies their
position on OPCs, states can start considering legislation that authorizes OPCs. At
the state level, policymakers can introduce legislation that authorizes

the creation of OPCs as pilot programs.™* This is how Rhode Island and

California approached the issue and is how Insite in Vancouver was initially
created.™ Opening OPCs as pilot programs allows for rigorous evaluation of the
facilities, including their use patterns, impact on crime and impact on health
outcomes. Pilot programs also allow authorization to automatically expire should
the results of the evaluation be unfavorable. Authorizing OPCs at the state level
likely offers the most protection from federal interference; however, an argument
can be made that federal drug policy supersedes state policy.® Authorizing OPCs

176. Zezima. https://www.washingtonpost.com/politics/awash-in-overdoses-seattle-creates-safe-sites-for-addicts-to-inject-illegal-drugs/2017/01/27/ddc58842-
e415-11e6-ball-63c4b4fb5a63_story.html; Graham. https://www.thestranger.com/slog/2021/06/15/58239494/things-got-a-little-heated-in-a-discussion-about-safe-
consumption-sites-with-reagan-dunns-challengers; Lawrence O. Gostin et al., “Supervised Injection Facilities: Legal and Policy Reforms,” JAMA 321:8 (Feb. 26, 2019), pp.
745-746. https://pubmed.ncbi.nlm.nih.gov/30730548.

177. Markovich. https://komonews.com/news/local/court-rules-against-seattles-efforts-for-supervised-injection-sites-for-heroin-users; Graham. https://www.
thestranger.com/slog/2021/06/15/58239494/things-got-a-little-heated-in-a-discussion-about-safe-consumption-sites-with-reagan-dunns-challengers.

178. Markovich. https://komonews.com/news/local/court-rules-against-seattles-efforts-for-supervised-injection-sites-for-heroin-users.
179. Naeem et al. https://www.nejm.org/doi/full/10.1056/NEJMp2119764.

180. Ibid.

181. Ibid.

182. Ibid.; Office of the Deputy Attorney General, “Guidance Regarding Marijuana Enforcement,” U.S. Department of Justice, Aug. 29, 2013. https://www.justice.gov/
iso/opa/resources/3052013829132756857467.pdf.

183. Naeem et al. https://www.nejm.org/doi/full/10.1056/NEJMp2119764.

184. National Governors Association. https://www.nga.org/center/publications/supporting-and-sustaining-access-to-harm-reduction-services-for-people-who-use-
drugs.

185. lbid.; Diggles. https://digitalcommons.law.wne.edu/lawreview/vol42/iss1/5; Cohen. https://www.healthaffairs.org/do/10.1377/forefront.20181127.121405/full;
Kerr et al. https://harmreductionjournal.biomedcentral.com/articles/10.1186/s12954-017-0154-1.

186. Diggles. https://digitalcommons.law.wne.edu/lawreview/vol42/iss1/5; Longnecker. https://repository.law.miami.edu/umlr/vol74/iss4/8.

R Street Policy Study—The Policy Landscape of Overdose Prevention Centers in the United States www.rstreet.org—17



Street . )
The Policy Landscape of Overdose Prevention

Free markets. Real solutions. Centers in the United States

at the state level has the added benefit of ensuring that OPCs do not violate
provisions of state laws or constitutions.™” Additionally, governors or state health
commissioners can advance regulations or executive orders that authorize

OPCs, though these actions may be construed as beyond the executive branch’s
authority.®

Actions that local governments can take mirror state actions, although they are less
likely to stand up to challenges from federal or state authorities.™ A mayor, city council
or local health commissioner could authorize the creation of OPCs, as Mayor de Blasio
did in New York City.™° Although ensuring buy-in from all stakeholders is important for
opening an OPC regardless of who authorizes its creation, this is especially important
at the local level to protect the people who use the OPC and OPC staff from legal
ramifications.™’

Pragmatic Approaches for Establishing OPCs

In addition to focusing on the legal authorization of OPCs, jurisdictions can
encourage or require prospective OPC operators to follow several key best

practices. First and foremost, prospective OPCs should garner community support.™?
If a state authorizes a pilot program, OPCs should still seek consent from the
municipality where they intend to open. This is something Rhode Island’s

legislation requires.™® Collaborating with local government agencies—especially

the health department and law enforcement—is also critical to the success of
prospective OPCs. One way to ensure that all parties have reached a mutual
understanding of the objectives of the OPC is to have each entity sign a memorandum
of understanding that outlines standards for operation and each group’s roles and
responsibilities. King County, Washington, has guidelines for OPCs that make this
recommendation.™* Not only should prospective OPCs work with municipal officials,
but they should also gain the support of the neighborhood influencers in the
community where they plan to open.

As should be the case when implementing any new intervention, there should

be a requirement that OPCs conduct rigorous evaluations of their utilization,
impact on public health and, if possible, public safety.’* California’s SB 57 lays

out the minimum requirements for an annual report, and the New York City
Department of Health and Mental Hygiene, in collaboration with OnPoint,
published an academic journal article describing the outcomes from the first

two months of operation.™® In addition to reporting requirements, ensuring that
the OPCs have formalized policies for operation is vital to their success. These
policies can include required training for staff, standard operating procedures and
recordkeeping requirement, among other things. Rhode Island’s legislation outlines
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several requirements for OPC bylaws.™” Other policies that are important

to the success of an OPC include ensuring client confidentiality and not requiring
client identification.™® Overall, OPCs should fit the needs of the population using
the services and provide as few barriers to use as possible while ensuring client
safety.™®

Conclusion

OPCs are a powerful and cost-effective harm reduction tool that can improve
health outcomes among PWUD. Although they have been operating abroad since
the 1980s, the United States has only recently opened OPCs that are not operating
underground.?°® Despite accumulating evidence that OPCs decrease overdose
deaths, decrease new HIV and hepatitis C infections, increase treatment uptake
and decrease higher-risk drug consumption behaviors—all without increasing crime
or drug use rates—the federal government has remained quiet on the subject.?”

I

States and localities, however, are moving forward with plans to open OPCs as Dhespite accumulating ev"gencs l
another tool to combat rising overdose rates.?°? The jurisdictions that have already that OPCs are effective, the federa

government has remained quiet on
approved or opened these facilities have provided roadmaps for policymakers at the subject while states and localities
all levels of government demonstrating how they, too, can facilitate the opening of continue to advance their plans.

OPCs. Just as harm reduction encourages people to make incremental changes to
reduce risk, incremental policy changes can also have a significant impact on the
population as a whole. Expanding access to harm reduction services saves lives, and
OPCs are yet another harm reduction tool that policymakers can use to improve
public health.
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