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Chairman Kelley and Members of the Committee:

The federal government recently raised the legal age to purchase tobacco products from 18 to 21" and
banned the sale of flavored, cartridge-based e-cigarettes with the exception of tobacco and menthol
flavors.” R Street supports the decision to raise the legal age to keep products out of the hands of minors
as well as the exception for menthol-flavored products, which aims to provide an off-ramp for current
menthol smokers.

R Street is concerned, however, with SB 410, as it would remove menthol-flavored products from the
legal market—taking away an appealing and safer alternative for menthol smokers—and would include
severe penalties for selling unauthorized e-cigarettes, including a misdemeanor conviction and jail
sentence of up to 30 days. We do not believe that e-cigarettes constitute a public health issue that
warrants such a steep penalty. We also maintain that the negative public safety outcomes associated
with jails and a criminal record far outweigh any deterrent value such consequences might provide.

As two researchers and advocates for criminal justice reform, we are most concerned with this bill’s
provision allowing for a penalty of up to 30 days in jail and a misdemeanor conviction. R Street’s criminal
justice program has long advocated against incarcerating individuals in jails for low-level, nonviolent
offenses.’ Jails often operate at the state and local levels and typically detain individuals before trial
(known as “pretrial detention”) and those serving sentences less than one year. Prisons, on the other
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hand, are run by states or the federal government and detain individuals serving felony sentences of a
year or more. While over 600,000 people go to prison annually, people go to jail 10.6 million times each
year.

The explosion of jail populations is in large part due to policies that house the accused and those
convicted of low-level crimes in jails instead of exploring community or rehabilitative options. And while
jails hold individuals for shorter periods of time than prisons, their negative effects on individuals and
communities are numerous.

The dire conditions and lack of resources that typify most jails have exposed an empirical relationship
between jail stays and damaging mental health outcomes.6 Even brief jail sentences are associated with
alarming rates of suicide that outpace prison suicide rates. Multiple peer-reviewed studies have
concluded that short s;ints in jails—as little as a few days—increase the likelihood that an individuasl will
commit future crimes. The likelihood of recidivism increases with the amount of time spent in jail. The
relationship between recidivism and incarceration is complicated, but many factors contribute—possible
explanations include: loss of job, eviction, introduction to crime-prone individuals, strains on social ties
and difficulty gaining employment post-release. Indeed, due to the widespread use of background
checks and occupational licensing laws that target those with criminal records,” a misdemeanor
conviction or m?orely an arrest can make it impossible to access and maintain stable employment and
stay crime-free.

Maryland acknowledges the problems associated with unnecessary incarceration and the damage a
criminal record can inflict on individuals and communities. The state has been a leader in criminal justice
reform, having passed reforms like the Justice Reinvestment Act that reduced counterproductively long
sentences, emphasized treatment and rehabilitation over incarceration and made it more feasible for
individuals who have served their time to clear their record and access employment post—release.11 In
the spirit of these smart reforms, we believe this bill’s penalties for low-level offenders should be
revised, particularly given the net-positive public health outcomes offered by e-cigarettes.
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According to a well-respected British public health agency™ as well as the National Academy of Sciences,
v e-cigarettes are 95 percent safer than combustible cigarettes. One study found that e-cigarettes could
save up to 6 million lives by 2100 if only 10 percent of current smokers switch to e-cigarettes over the
next 10 years.”* E-cigarettes have also been shown to help current smokers quit their deadly habit,” and
recent research demonstrates that e-cigarette users who use non-tobacco flavors, including menthol,
are more likely to switch from combustible cigarettes than those who do not."

Although there is not good evidence that vaping acts as a gateway to regular smoking for youth,"” we
acknowledge it is best that minors do not form nicotine habits, and therefore we support mandating
stronger point-of-sale age verification, increased compliance checks on retailers as well as swift and
meaningful enforcement for retailers who violate minimum-age-to-purchase laws. Maryland already
provides for suspension or revocation of licenses as well as civil penalties.”

Because of the many health and public safety problems associated with jail, R Street does not support
the incarceration of an individual unless there is a compelling public interest. Given the relatively low
public health problems associated with vaping and the ameliorative benefits of e-cigarettes—including
those containing menthol—R Street opposes banning menthol-flavored e-cigarettes as well as any
penalties stipulating incarceration and a criminal record.

Thank you for your consideration,

Jesse Kelley
R Street Institute
jkelley@rstreet.org

Jonathan Haggerty
R Street Institute
jhaggerty@rstreet.org
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