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INTRODUCTION

lose to one-third of the population has a criminal

record, with Michigan courts churning out nearly

300,000 convictions every year.! Even a minor record

can present an enormous barrier to employment,
housing and educational opportunities. Those with criminal
records face unemployment numbers that exceed those dur-
ing the great depression.2 Moreover, both public and private
housing can be hard to obtain, and the record of one family
member can lead to eviction for everyone.® Given these vast
effects, carrying a criminal record has been equated to a life
sentence of poverty.*

However, expungements or methods to seal records from
public view (known as “set-asides” in Michigan) have great
potential to ameliorate these effects. Like most states, Mich-
igan has an expungement policy to help ease the barriers
reentering individuals face because of their records. But
unlike most states, Michigan has a wealth of information
and data regarding the current state of set-asides, thanks
to a recently published empirical study by J.J. Prescott and
Sonja Starr at the University of Michigan Law School.’ Nota-
bly, their study finds that despite the fact that thousands of

individuals are eligible for expungements, very few—just 6.5
percent of eligible Michiganders—have received relief.

As part of a larger nationwide movement to utilize tech-
nology to automatically clear records, a current seven-bill
“Clean Slate” package under consideration could change
that.® It would also increase the number of eligible offenses,
for example, by including driving and marijuana offenses
to the list of crimes that can be set-aside, and by forgiving
individuals who have had multiple convictions because of
one bad night. The bills have already passed the Michigan
House with bipartisan support and are now in the hands of
the Senate.’

Accordingly, this paper examines the current state of set-
asides and the implications of expanding expungement
relief, including to public safety and the economy, and finds
that even considering the short-term costs associated with
automation, ultimately the benefits outweigh these costs.

THE POWER OF SET-ASIDES

For many employers, a criminal record—however dated or
minor—is grounds enough to deny a job. In fact, they have
been found to reduce callbacks from employers by up to
50 percent.® There are many possible reasons this might be
the case, including the associated stigma and the fear that
employees may be dishonest. But the reality is that many
of these employees are hard-working and loyal individuals,
whose records do not reflect their abilities or potential work
performance.®

For these reasons, a set-aside can be incredibly beneficial
in providing them with a second chance. Once a record is
set-aside, a person has the legal right to respond “no” to
an employer, landlord or educational institution’s question
about a criminal record. This can make a huge difference:
For example, those in Michigan who received a set-aside
had their wages go up by 25 percent.!® Set-asides can also
help individuals receive occupational licenses, which are
required for about a quarter of Michigan’s workforce." Cur-
rently occupational licenses shut out many Michiganders
from these sought-after jobs because licensing boards con-
sider the “moral character” of the applicant. This require-
ment equates to a criminal background check, and prevents
licensing even when the conviction is not directly related
to their occupation.'? Although such requirements were
created in part to ensure public safety, they actually might
do the opposite, as one study found that the states with the
most occupational licenses also have the highest rates of re-
offense.”

In contrast, set-asides can be safely provided while preserv-
ing public safety and reducing the rate of reoffense. In fact,
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re-offense rates among those who have received them are
very low—at just 6 percent, which compares favorably to
the rate in the general population." This is likely due to two
factors. First, individuals who have received set-asides have
already proven through a waiting period that they are com-
mitted to staying crime-free. Additionally, the set-aside itself
likely helps individuals stay that way by opening the doors
to more employment opportunities. Employment is one of
the key factors that helps to reduce crime, and by improv-
ing opportunities for justice-involved individuals to earn
money in lawful ways, set-asides reduce the likelihood that
a person will reoffend. In the event that an individual does
have future contact with the criminal justice system, Michi-
gan (and most other states) permit sealed convictions to be
used by law enforcement and the justice system, so set-asides
need not be viewed as a free pass.

Set-asides also have positive effects beyond the individual.
Criminal records can lead to instability within the family
unit, and children’s future physical and mental well-being is
threatened.”® By helping parents get jobs and lifting families
out of poverty, set-asides can improve children’s prospects
as well. Once well-employed, parents are less likely to rely
on government assistance to support their families, and their
children go on to have better future earnings themselves.*®

And, these effects extend beyond the family unit: Perpetual
unemployment and underemployment are a drag on Michi-
gan’s economy. Between $78 and $87 billion annually is lost
in the United States due to the unemployment and under-
employment of those with criminal records.” For this rea-
son, expected public benefits after expungement include an
increase in GDP, an increase in tax revenue and a reduction
in government assistance benefits.’* One study in California
found that the benefits of expungement outweighed costs by
about $5,800 per person in one year.”” This estimate factored
in the cost of the governmental process in the first year, a
cost that could be considerably reduced through automation.

AUTOMATING SET-ASIDES

A version of a set-aside policy has been in effect in Michi-
gan since the 1960s, but expungements were very rare until
a change to the law in 1983.2° Despite the change, however,
it is unfortunate how few eligible individuals receive set-
asides. There are a number of reasons this could be the case,
including a lack of knowledge, a difficult process, high costs
and lack of access to counsel to assist individuals in filing for
one. On top of these barriers is an information gap, as many
individuals do not know about set-asides, whether they are
eligible or how to apply. And, even those who are fortunate
enough to know about the process must sort out whether or
not they qualify for one.

Moreover, eligibility in Michigan has thus far been fairly nar-
row; the law severely restricts the number and type of con-

victions that are eligible. Only those with one felony or two-
or-fewer misdemeanors are eligible, even if more than two
charges originated from one incident.”* Additionally, only
certain convictions are eligible for relief. For example, even
though recreational marijuana has recently been legalized,
marijuana convictions are not currently eligible for expunge-
ment (this affects up to 235,000 Michigan residents who
have marijuana convictions).??

Assuming an individual qualifies, he or she must endure mul-
tiple steps and administrative hurdles, including tracking
down the application form, interpreting the fairly long and
complicated instructions, getting fingerprinted, finding a
notary and making multiple trips to the courthouse to turn in
forms and attend hearings.?® There is also a $50 fee that can-
not be waived, with a total cost that is even higher (includ-
ing the notary fees and payment for a certified record). And,
while the process can be completed pro se, it is difficult and
is therefore made easier with an attorney, which can also
increase the cost.

These processes are the antithesis of a limited and effective
government, as they take up valuable court time and resourc-
es for relief that the law has already made available. They
also perpetuate inequality in the system, as individuals who
are well-resourced and educated are more likely to be able
to navigate them and receive an expungement. At the root of
all of these barriers is the fact that the individual must be the
one to activate and carry out the process. If expungements
were automated, a lack of knowledge about the process or
difficulty in navigating the court system would no longer be
hurdles. This is the core idea behind the Clean Slate initia-
tive.

Automation does carry initial costs. In Michigan, records are
maintained in individual courts throughout the state that
are not yet set up for automation, and official criminal his-
tories will likely have to be obtained from the Michigan State
Police.?* Accordingly, there will be start-up costs—and they
may be significant—with creating the infrastructure to iden-
tify who is eligible for automated relief, and then ensuring
that relevant agencies set-aside the record.? In the long run,
however, investing in automation will be worthwhile. Other
states, such as Pennsylvania, have already found that auto-
mation leads to long-term cost savings. One study found that
after automation, the cost-per-clearance is around 5 cents, as
compared to costs-per-application, which can be in the thou-
sands in a petition-based model (this includes the court’s and
the petitioner’s time).2° Additionally, these cost comparisons
do not even take into account all the public and individual
economic benefits that will be incurred as more people gain
set-asides. Finally, organizations like Code for America have
already piloted core technology to help read criminal records
and determine eligibility, and this technology can be imple-
mented to make Michigan’s Clean Slate vision a reality.?”
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Another concern is whether automation will threaten public
safety, since set-asides would occur without a hearing. How-
ever, on this account, it is important to consider that the pro-
posed legislation would create a ten-year waiting period, and
would not include assaultive crimes, serious misdemeanors
or offenses punishable by ten or more years. Some more seri-
ous offenses are eligible for set-asides, but only by applica-
tion and by review of a judge. Set-asides can therefore be
safely granted to eligible individuals, and in fact, are likely
to ultimately improve public safety since overall set-asides
are associated with lowered recidivism.?® This increases
individuals’ chances for successful reintegration with their
community.

EXPANDING ELIGIBILITY

Along with the fact that many eligible individuals do not take
advantage of expungements, Prescott and Starr found that
the rigid limits placed by the law also exclude many deserv-
ing individuals.? For example, anyone with two felonies is
excluded, even when those felonies arose out of the same
incident. For example, despite doing all the right things since
coming home from prison, Jarret Ruffin, a Detroit native, has
experienced this barrier firsthand. Mr. Ruffin grew up with
drug use in his family and was very young when he started
selling drugs. His first and only encounter with the police
was in 1994 and resulted in two felony drug charges. While
he has been home from prison since 2003 and has remained
crime free, he is not eligible for a set-aside, since the current
law is limited to records with just one felony.

Ruffin says an expungement for him would change every-
thing: “It would allow me to get a better paying job. I have a
master’s degree—I went to school because no one would give
me a job. I figured I’d be a more attractive candidate after-
wards, but nothing has really happened since then. I've put
in over 200 job applications and have over 200 rejections.”*

Thankfully, the Michigan Clean Slate bill package would
address this issue in a number of ways, helping many deserv-
ing individuals like Mr. Ruffin find a path forward. Other
than automation, the changes proposed by the bill package
would:*

1. Make most traffic offenses eligible for expungement
(currently none can be set-aside from a criminal
record).

2. Allow a person to petition to set aside one or more
marijuana offenses (if the offense is now legal under
the new marijuana laws passed in 2018).

3. Expand the number of eligible felonies and misde-
meanors.

4. Treat multiple felonies arising from the same time
period as one felony, with certain conditions.

5. Shorten the waiting period before a person may apply
to have certain convictions set aside.

These bills are a vital component to fully implement the
Clean Slate initiative. Automation and shortened waiting
periods procedurally expand set-asides, while the remain-
ing bills substantively change who is eligible. Criminological
research supports expanding the currently stringent rules,
and there is a good chance doing so will lower crime rates
as more individuals become eligible.??

Additionally, automation—the first component of Clean
Slate—applies only to a small subset of offenses, and only
after ten years. Expanding eligibility fills in the gaps for cas-
es in which a shorter wait time is appropriate or consider-
ation of a more serious offense is in order. These cases can
be reviewed by a judge, and based on the applicant’s behav-
ior after conviction and the “public’s general welfare,” these
set-asides can be approved.® These bills allow motivated
individuals to receive expungements with reduced waiting
times—three years for most misdemeanors and up to seven
years if an individual has had more than one felony.>* What’s
more, research supports these changes: When individuals
remain crime-free for some period of time, they reach a
point of redemption, and are no more likely than anyone in
the general population to commit future crimes.*® Thus, not
granting these individuals expungements actually carries the
many costs of a criminal record without any commensurate
benefit.

CONCLUSION

Long after Michiganders have served their time and paid
their debts to society, they continue to struggle with the
aftermath of having a criminal record. The challenges they
face with regard to obtaining employment, education and
housing impact not only them, but their families and com-
munities. Mr. Ruffin reflects that with an expungement, he’d
be “way further along” in meeting his goal of obtaining a job,
where he could help others who are trying to reenter society.
Perhaps more than any other policy solution, then, set-asides
have the potential to better reintegrate individuals.

As Michigan legislators consider automating and expanding
expungement laws, they have the benefit of empirical research
conducted directly in the Wolverine State, and Prescott and
Starr’s study makes clear the tremendous amount of relief a
set-aside can provide, and how few individuals currently take
advantage. Until they are broadly and easily available, we are
unlikely to see the full potential they offer, and the Clean Slate
bill package offers such an opportunity.
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