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INTRODUCTION

hildren are uniquely risk-loving, adaptive and vul-

nerable to outside influences. Their minds and bod-

ies are still developing, and their identity has yet to be

firmly defined.! For these reasons, they are tradition-
ally considered less culpable for poor decisions than adults
and are more capable of behavior change as they mature. As
one saying goes: “It is easier to build strong children than to
repair broken men.”

Yet, while our society broadly recognizes this truth—we
mandate education, for example, and have a different sys-
tem of justice for the young—we sometimes forget it when
crafting policy. In Maryland, there is no clearer example of
this than when youth are automatically charged in the adult
system Accordingly, this brief provides an overview of the
current context of this issue in Maryland, as well as a short
argument against the practice, and concludes with policy
recommendations that can encourage positive change.

MARYLAND AS A CASE STUDY

Prior to the 1990s (and still today), juvenile court judges
could use their discretion and waive a young person’s case
to be charged and prosecuted in the adult system.®? While
deciding whether or not to do so, judges must weigh factors
such as the child’s age, mental and physical health, rehabili-
tation potential and the circumstances around the alleged
offense.* As per Maryland law, juvenile court jurisdiction is
not to be waived “unless [the court] determines, from a pre-
ponderance of the evidence presented at the hearing, that
the child is an unfit subject for rehabilitation measures.”?
Accordingly, waiver into the adult system is to be a carefully
weighed exception, not the rule.

But in 1994 and the years following, the age of the “juve-
nile super-predator,”® the Maryland legislature followed the
trend of policymakers everywhere and added new offenses
to the list of crimes for which youth were to be charged as
an adult.” Hereafter referred to as “statutory exclusions,”
these laws greatly limited the number of cases being heard
and disposed in the juvenile court system.® The legislature
also passed a law adding a new “once an adult, always an
adult” statute to the state code in 1998.°° This new law meant
that if youth had a felony offense in the adult system, future
felony offenses would be automatically charged there also."
While the offenses listed under Maryland’s statutory exclu-
sions were generally serious ones, the “once an adult, always
an adult” statute meant youth accused of committing non-
violent felony offenses could also face punishment as if they
were adults.!? Although many states, including most recently
Oregon and Florida, have worked to reform or completely
abolish such laws, most of them remain in place unamended
in Maryland.®

Current Mechanisms for Automatic Charging

Depending upon a youth’s age, there are over 30 circum-
stances enumerated in the Maryland code in which youth
are to be charged as if they were adults. * Thankfully, some
of these young people still have a chance of being held
accountable in the youth system. For example, after a hear-
ing before a judge, they could be granted a “reverse waiver”
or be “transferred” back down into the youth system if the
judge determines that such a transfer is in the best interests
of the child or of society at large.

While this fail-safe can help ensure fewer youth are pros-
ecuted as adults, judges are not allowed to transfer all youth.
For example, those charged as if they were adults who have
been “convicted in an unrelated case excluded from the juris-
diction of the juvenile court” are ineligible.”* When originally
passed by the legislature in 1998, this statute was even more
all-encompassing and virtually eliminated second chances,
as those who had been charged in the adult system only to
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be transferred and adjudicated delinquent in the youth sys-
tem were ineligible for transfer in any other cases in which
they were charged as if they were an adult. Fortunately, this
provision was stripped in 2014.%

Recent Trends

Over the last two decades, these laws have affected the lives
and outcomes of thousands of youth. For example, in the first
six months of 2018, over 500 Maryland youth were arrested
and charged as adults—79 percent of these were due to an
exclusionary offense.” When looking at the demographic
composition of the young people charged in this manner at
this time, one finds that black youth, and particularly black
males, are disproportionately represented. In fact, Afri-
can-American youth made up 81 percent of youth charged
as adults, while white youth made up only 17 percent.’* In
contrast, black youth made up approximately 31 percent of
Maryland youth in 2018, while white youth made up about
42 percent.” Historically, these cases have been concentrat-
ed in the high-density areas of the state: Baltimore County,
Baltimore City or in Prince George’s County.?’ Most youth
charged in the adult system have been accused of robbery,
handgun, firearm offenses or assault.> And, while this is a
small segment of the total youth population, change is nev-
ertheless necessary.

Fortunately, some is happening. In 2013, over 1,400 youth
were charged as if they were adults, and 63 percent of these
were charged in adult court due to a statutory exclusion.?
By comparison, slightly over 680 youth were charged as if
they were adults, with 79 percent charged with exclusionary
offenses, in 2017.2 Put simply, juvenile court judges today are
using their discretion to waive young people up to the adult
system less often.

On top of this, cases in which youth are initially charged as
adults are being increasingly transferred back to juvenile
court. In the first ten months of 2017, about 90 percent of
youth charged as adults in Baltimore had their cases remand-
ed to the youth system compared to an estimated 40 percent
in 2014.2* Some credit this trend to a new Baltimore City pol-
icy in 2013 that ended youth detention in adult jails (today,
Baltimore youth are held in the DOC-operated Youth Deten-
tion Center)® and the passage of state legislation in 2015 that
allowed many youth charged as adults and eligible for trans-
fer to be held in youth detention facilities.?° But, this change
also could be due to the increasingly tenacious efforts of pub-
lic defenders to provide judges with context that details the
circumstances of these youths’ lives during transfer hearings.
In any event, these policy changes mean hundreds of youth
are at least temporarily protected from the harms of adult
incarceration.” Following transfer, many are rehabilitated
in the community: 40 percent of transferred cases statewide
in fiscal year 2018 resulted in a commitment to the juvenile

system, 40 percent resulted in a term of probation and about
20 were dismissed or received some other outcome.?® This
suggests the atmosphere is changing in Maryland, however,
the laws have not.

REASONS TO KEEP KIDS IN THE YOUTH SYSTEM

Its priority and specialty is youth rehabilitation

While there may be a few extraordinary cases in which a
youth’s rehabilitation and the interests of public safety may
be better served by prosecution in the adult system, they
should always be originally charged and served within the
juvenile one until they reach adulthood, if not longer.?° At its
core, the goal of the youth justice system is not to inflict per-
manently damaging punishment but to encourage account-
ability that restores. This motto is more befitting the science
of adolescent development and reflects the reality that delin-
quency, including violent crime, decreases as individuals age
and mature into adults.*® Moreover, the youth justice system
prioritizes providing youth individualized services accord-
ing to their needs and risks, and promotes active family
involvement in rehabilitative efforts, recognizing that strong
pro-social relationships are a protective factor against future
delinquency.® While these two priorities are also shared ide-
als in the adult criminal justice system, it lags farther behind
on actually accomplishing such aims.*

The adult system harms youth and hinders reha-
bilitation

Indeed, rather than helping youth, the adult justice system
can pose substantial harm. For example, youth charged as if
they were adults are at a particularly high risk of physical and
sexual victimization by older incarcerated individuals and
staff.* And, the smaller number of youth in the adult system
combined with the federal requirement to keep them sepa-
rated from the adult population by “sight and sound” often
serves to further isolate young people .** In some instances,
it may also result in solitary confinement.*® In addition to
doing little to promote the pro-social relationships that are
so crucial to positive youth development, solitary confine-
ment can harm physical and mental health, and puts youth
atincreased risk of depression, self-harm and even suicide.®®

On top of this, youth in the adult system are generally less
able to access quality, age-appropriate education and pro-
gramming.”’” Even when such activities are available, the
practical reality of being held in an adult jail or prison may
interfere: half of a class may not make it to school because
their unit is on lockdown or they are in solitary confine-
ment.*® On the other hand, youth in Maryland’s juvenile
detention or treatment centers continue their education
in the same way as a typical school week.*® Making matters
worse, youth charged as if they were adults will be saddled
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with an adult criminal record; a reality known to hamper
future employment opportunities and to restrict access to
education and housing.*

Moreover, most youth charged as adults, even those con-
victed of the most serious offenses, will indeed return to our
communities.*! And, since research has generally found that
youth transferred to the adult system are no less likely to
return to crime than those who remain in the youth system,*
the adult system fails to better promote successful reentry
or to serve as an effective deterrent to future crime. Indeed,
some research suggests youth may be even more likely to
reoffend if punished as an adult.*

Charging youth as adults wastes time and
resources

Keeping youth in the juvenile court system is not just good
for the young people involved. It also brings practical ben-
efits to the court and system actors. Youth automatically
charged as if they were adults can spend months in adult
jails or juvenile detention facilities while awaiting a waiver
or transfer hearing only to be later transferred to the juve-
nile court system and, in some cases, released into the com-
munity.** This disrupts their education, prosocial activities
and separates them unnecessarily from their families and
support systems. In fiscal year 2018, almost 400 cases involv-
ing a youth charged as an adult were transferred back to the
juvenile court system statewide according to data from the
Maryland Department of Juvenile Services.* In light of this,
reinstating juvenile court jurisdiction and ending the prac-
tice of automatically charging youth as adults—even for just
a few crimes—would most likely result in large time and
resource savings.

POLICY RECOMMENDATIONS

Given the importance of keeping youth in the system made
for them, we recommend that Maryland policymakers con-
sider the following policy changes.*

Trim the list of statutory exclusions

Currently, youth in Maryland can be automatically sent to
the adult system for 33 different offenses.” And, as recently
as last session, some have tried to add more.*® Rather than
wasting court time and resources given the high rate of
transfer, and undermining the discretion of juvenile court
judges, policymakers should realize automatic transfer is
simply poor policy for youth rehabilitation and that Mary-
land’s interests are better served by removing some offenses
from this list. Given that armed robbery and firearm-related
offenses are among those for which reverse waivers are most
common, they present a good starting point for such reform.

Remove “once an adult, always an adult” statutes

The “once an adult, always an adult” statute also usurps
juvenile court discretion, leaves no consideration for the
individual factors of the youth’s case and can easily promote
disproportionate punishment. On top of this, the clause
regarding youth previously convicted as an adult for an
unrelated exclusionary offense prevents judicial discretion
by barring judges from transferring some youth back to the
juvenile court system. Removing these statutes would allow
judicial actors to make use of their wisdom and knowledge
when making individual determinations about which court
is most appropriate to hold youth accountable.

Expand opportunities for reverse waivers

Ideally, policymakers would allow more youth to be charged
as youth in the first place. But those reluctant to do so can,
at a minimum, expand the ability of judges to grant reverse
waivers so young people’s cases can be prosecuted in the cor-
rect system. Currently, there are two groups of youth who
are ineligible for such transfer: (1) youth who were previ-
ously convicted of an offense excluded from the youth sys-
tem in a separate case; and (2) youth charged with commit-
ting murder in the first degree as a 16 or 17-year-old.** These
laws represent a blanket overreach of legislative authority
and disallow judges from making a decision according to the
facts of the case and the needs of the youth. This potentially
undermines rehabilitation.

CONCLUSION

When making juvenile justice policy, it is important to
remember that kids are still kids, no matter the offense
committed. Treating and punishing them like adults ignores
developmental research so critical to effectively promoting
the transformation of youth behavior and the preservation
of public safety. It also restricts the ability of juvenile court
judges to decide what form of accountability most fits an
individual case. Policymakers in Maryland can change this
by trimming statutory exclusions, removing “once an adult,
always an adult” statutes and expanding opportunities for
reverse waivers. Upon doing so, the state will be one step
closer to living out the stated and well-known legal objec-
tives for children in the justice system: namely, public safety,
accountability and “competency and character development
to assist children in becoming responsible and productive
members of society.”*°
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