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INTRODUCTION

he success or failure of our criminal justice system

hinges in large part on the quality and capabilities of

the prosecutors operating within it. If they wield the

powers of their office with precision, restraint and
competence, they have the potential to right wrongs and
even redress inequitable outcomes created elsewhere in the
system. On the other hand, if they are unable to live up to the
burdens of the office, incarcerated populations can swell and
undeserving individuals can be unnecessarily tarred with a
criminal record.

Increasing prosecutorial capacity and effectiveness should
therefore be of paramount concern, yet all too often, pros-
ecutors must labor under far from ideal conditions. A typi-
cal prosecutor operates under a crushing caseload and in an
information vacuum. She is expected to find effective and
equitable justice for hundreds or thousands of cases a year,
despite having little-to-no information on which prosecuto-
rial recommendations have proven successful in the past or
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how her peers have treated similarly situated defendants.
Likewise, her bosses may not only share her ignorance on
prosecutorial performance and outcomes but must also con-
sider how the average prosecution fits in with larger issues
like community relations and how the office should respond
to structural inequities such as unequal arrest rates.

These demands and pressures can be aggravated in many
prosecutor’s offices by a continued reliance on paper files
and gut-level decisions rather than digital information and
statistically sound policies. Often, prosecutorial offices have
neglected to develop strong data due to a lack of resources
and buy-in from prosecutors. Whereas the costs of new data
investments are easily tallied, the benefits can be more dif-
ficult to identify and measure. The problem is also exacer-
bated by the healthy dose of skepticism with which many
prosecutors view data. One study, for example, found that
line prosecutors—the individuals actually prosecuting cas-
es—overwhelmingly remain wary of data. They believe that it
will either highlight issues over which they have no control,
or worse, be taken out of context to pillory them and make
their jobs even harder.!

Given the incredible power of prosecutors and the plethora
of problems afflicting our justice system, this reticence is a
shortcoming we cannot afford to ignore. Accordingly, the
present study will address how data can be harnessed as a
tool to reveal the extent of, and then help mitigate, many of
the challenges facing prosecutors in their pursuit of justice.
It will highlight promising existing programs and strategies,

1. Besiki Kutateladze et al., “Prosecutorial Attitudes, Perspectives, and Priorities:
Insights from the Inside,” Advancing Prosecutorial Effectiveness and Fairness Report
Series, December 2018, p. 32. https://caj.fiu.edu/news/2018/what-prosecutors-think-
about-success-racial-disparities-and-community-engagement/report-1.pdf.
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as well as suggest how these efforts could be expanded in the
future for even greater gains. It will conclude with a short
argument in favor of additional data investment.

PROSECUTOR-LED CRIMINAL JUSTICE REFORM

In many respects, our justice system often fails to live up to
its name. Over the past few decades, its reach has expanded
to previously unfathomable extents, now ensnaring nearly
one out of every three American adults in some fashion.? The
roughly 70 million people who bear some sort of criminal
record as a result face a potential lifetime of legal barriers,
stigma and other collateral consequences of their justice
system involvement. This includes the 2.3 million people
incarcerated at any given moment; a number that makes the
United States the world’s leading incarcerator. Perhaps even
more striking, around one-fifth of these individuals languish
in jail even with their presumption of innocence intact, as
there are roughly 465,000 pretrial detainees who have yet to
be convicted of whatever crime is alleged.? This unfortunate
state of affairs is compounded by disparate outcomes that
disproportionately burden minorities and the poor.

Prosecutors hold much of the power in this system and, as
a result, a considerable amount of the potential for reform
rests in their hands. Particularly at the earlier stages of the
criminal justice process, their reach and authority is unparal-
leled. They make charging decisions with little-to-no over-
sight and maintain strong influence over bail and sentencing
outcomes. Accordingly, how they discharge these obligations
is critical to the overall health and direction of the system.

Yet, this power is not unfettered and much of the potential
of prosecutors to lead reform remains constrained by a com-
bination of a lack of resources, mediocre information and
structural pressures outside of their control. Thus, while
most prosecutors strive for justice, these good intentions
alone are rarely sufficient to achieve it. Even the most consci-
entious and reform-minded prosecutors will find themselves
only marginally effective if they do not have the requisite
information to guide reform or the tools to accomplish it.
While no panacea, in many instances, data holds the poten-
tial to provide them with both.

CURRENT USE OF DATA

To the extent that one exists, the typical prosecutor’s office
is a dispiritingly data-poor environment, as illustrated by a

2. Jo Craven McGinty, “How Many Americans Have a Police Record? Probably
More Than You Think,” The Wall Street Journal, Aug. 7, 2015. https:/www.wsj.com/
articles/how-many-americans-have-a-police-record-probably-more-than-you-
think-1438939802.

3. Peter Wagner and Wendy Sawyer, “Mass Incarceration: The Whole Pie 2018,” Prison
Policy Initiative, March 14, 2018._https://www.prisonpolicy.org/reports/pie2018.html.

prominent Urban Institute survey.* Although many utilize
electronic case management systems, paper files endure as
the primary way in which a significant number of offices col-
lect and store many types of case-level data.’ Unsurprisingly,
this makes aggregating and analyzing this kind of data quite
difficult and as a result, a host of valuable data often goes
uncollected or underutilized. Likewise, with little access to
outside information such as recidivism results, the impact of
many prosecutorial actions and outcomes remains invisible
to the prosecutors themselves.®

A handful of offices as well as researchers and nonprofit
organizations have begun targeting these data gaps. The
Manhattan District Attorney, for example, created a data and
analytics unitin 2010 that helped move it away from a paper-
driven system toward one that could actually analyze data in
a meaningful way.” Outside organizations such as Measures
for Justice have partnered with a number of jurisdictions to
collect data across the criminal justice system, including on
prosecutorial actions, and to present it in an easily digest-
ible format. Finally, researchers have embarked on projects
to collect and analyze new types of data to try to reorient
prosecutorial decision-making beyond the old thinking that
fixated on convictions and sentence lengths.® These efforts,
however, represent only the tip of the iceberg in terms of
what is possible.

WAYS DATA CAN IMPROVE PROSECUTORIAL
OUTCOMES

Reveals Challenges, Improves Policy and Aids
Personnel Management

Few offices are small enough that a lead prosecutor—the
individual in charge of the office—can maintain reasonable
visibility into the decisions and outcomes of every case, and
even where this is possible, the human brain simply cannot
catalogue that information well. Often, offices operate in the
dark in terms of how frequently their prosecutors are making
particular bail recommendations, the reasons such requests

4. Robin Olsen et al., “How Do Prosecutors Collect and Use Data in Decisionmaking?”
Urban Institute, Sept. 25, 2018. https:/www.urban.org/urban-wire/how-do-prosecu-
tors-collect-and-use-data-decisionmaking.

5. Olsen et al., Appendix pp. 10, 20, 30 and 41. https:/www.urban.org/sites/default,
files/prosecutor_appendixes.pdf.

6. Ibid, p. 58.

7. Jason Tashea, “Prosecutors Should Create Innovation Offices to Improve Justice
and Public Safety,” ABA Journal, June 18, 2018. http://www.abajournal.com/lawscrib-
bler/article/prosecutors_should_create_innovation_offices_to_improve_justice
and_public.

8. Andrew Pantazi, “What Makes a Good Prosecutor? A New Study of Melissa Nel-
son’s Office Hopes to Find Out,” The Florida Times-Union, March 9, 2018. https://
www.jacksonville.com/news/20180309/what-makes-good-prosecutor-new-study-of-
melissa-nelsons-office-hopes-to-find-out.
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were made and how judges ruled on them.® Similarly, while
offices generally have guidance on how prosecutors should
be reaching these decisions, it is far less common to actually
follow up with any kind of metrics on whether prosecutors
are, in fact, following this guidance.® This can cause lead
prosecutors to have a rosier picture of prosecutorial prac-
tices than the facts support, allowing challenges to grow and
fester.

Data is the only way that lead prosecutors can know what is
actually being done by their line prosecutors or how the rest
of the criminal justice system is responding to prosecutorial
actions. It also allows them to assess which policies are being
faithfully followed, as well as which are driving successful
outcomes in front of judges. This feedback turns policymak-
ing into a truly iterative process, which is critical for the
effective use of top-down policy decisions to improve pros-
ecutorial practices. It also forces the process to proceed with
open eyes, based on verifiable figures rather than assump-
tions or suspicions about implementation rates or outcomes.

Equally important, without these kinds of numbers, it is
almost impossible for prosecutorial leaders to know how any
given prosecutor is behaving, which is to say whose deci-
sions are worthy of praise and promotion, and whose suggest
a need for remedial training or action. Unaided by robust
data, lead prosecutors are largely forced to rely on a small
sample of particularly notable cases or on blunt metrics like
convictions and sentence length that do not truly represent
prosecutorial performance and may encourage counterpro-
ductive behaviors. Better data collection allows lead pros-
ecutors to reassert control over performance metrics, using
them to measure and incentivize more-nuanced and produc-
tive prosecutorial conduct.

Helps Balance and Reduce Caseloads

One of the most pressing problems facing many prosecutors’
offices is simply how to begin to handle the press of potential
cases they face. While much is made of prosecutorial discre-
tion to pick and choose cases, for many offices, this is less
about careful or painstaking judgment and more about the
hurried triage of thousands of cases. Consider, for example,
Cook County, Illinois where misdemeanor prosecutors have
seen their average annual caseload hit highs at various points
0f 1,600" to almost 5,700 cases per year—well above the rec-

9. Olsen et al., pp. 15-17. https://www.urban.org/sites/default/files/prosecutor_appen-
dixes.pdf

10. Ibid, p. 13.

1. “Chicago’s ‘Staggering’ Prosecutor Caseload: 200 Felony Cases Per Attorney,” The
Crime Report, April 9, 2014. https://thecrimereport.org/2014/04/09/2014-04-chi-
pros-staggering-caseload.

ommended number of 400.12 It is difficult to see how justice
can be served with any regularity in such a situation, and
indeed, research has suggested that defendants suffer under
high prosecutorial caseloads.”

In the absence of meaningful data, the prosecutorial charg-
ing policies that influence caseloads must tread one of two
inefficient paths. One option is for every potential case to
be assessed solely on its own merits (determining whether
there should be charges and if so, how severe) rather than in
relation to the other potential cases that could be brought
(determining whether, for example, the decision to pursue
a shoplifting case might mean that an assault gets short-
changed). This approach sounds good in theory, appealing
to prosecutors’ innate drive to pursue individualized justice,
but it is hopelessly outmatched in a real world that suffers
from a scarcity of resources. The other option is to trust each
and every prosecutor to decide for himself how to prioritize
different parts of a potential caseload. Without additional
top-down guidance, this is a recipe for inconsistent decisions
made by individuals with insight into only a small fragment
of the wider picture.

However, data can add relativity to these decisions. It can
reveal not simply how many of each charge is filed, but also
the approximate labor required to prosecute it by examin-
ing case processing times; a crucial piece of information only
rarely tallied by offices currently.** Likewise, it can indicate
which minor charges tend to be associated with more seri-
ous criminal behavior. Armed with this information, a pros-
ecutor’s office could reorient its charging policies to allo-
cate prosecutorial time most efficiently, favoring dismissal
or other quicker solutions for low-level cases that drain a
disproportionately high amount of resources or have little
connection to more troublesome offenses.

Simply knowing how many of each charge is filed and how
the office is disposing of them can be immensely helpful in
reducing prosecutorial caseloads. For example, in Mecklen-
burg County, North Carolina, data showed that the charge
declination rate was 30 percent across all charges but
only three percent for drug cases.”” At the same time, case

12. Megan Crepeau, “Cook County to Stop Prosecuting Some Traffic Offenses Because
It Lacks Resources, Foxx’s Office Says,” The Chicago Tribune, June 15, 2017. https://
www.chicagotribune.com/news/local/breaking/ct-states-attorney-traffic-offense-
prosecution-20170615-story.html.

13. See, e.g., Adam M. Gershowitz and Laura R. Killinger, “The State (Never) Rests:
How Excessive Prosecutorial Caseloads Harm Criminal Defendants,” Northwestern
Law Review 105:1 (2011), pp. 261-301. https://scholarlyvcommons.law.northwestern.edu
cgi/viewcontent.cgi?article=1184&context=nulr.

14. Olsen et al., p. 53. https:/www.urban.org/sites/default/files/prosecutor_appen-
dixes.pdf.

15. Wayne McKenzie et al., “Using Data to Advance Fairness in Criminal Prosecu-
tion,” Vera Institute of Justice, March 2009, p. 7. https://storage.qoogleapis.com
vera-web-assets/downloads/Publications/prosecution-and-racial-justice-using-data-
to-advance-fairness-in-criminal-prosecution/legacy_downloads/Using-data-to-
advance-fairness-in-criminal-prosecution.pdf.
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disposition data revealed that many of these drug cases were
ultimately dismissed or referred to drug treatment. Recog-
nizing that this represented wasted prosecutorial effort, as
the same result was reached, just later in the criminal pro-
cess—the lead prosecutor was able to shift resources to better
identify these drug cases earlier on. As a result, the declina-
tion rate of drug charges rose to 13 percent, freeing up sig-
nificant prosecutorial time.!

Supplementing the data so that it tracks charges by individ-
ual defendants can lead to further reductions in an office’s
caseload. The Manhattan District Attorney, for example,
used its datasets to create a ‘target list, which allowed it to
focus its resources on a small number of people driving a dis-
proportionate amount of the crime.” Likewise, adding data
on each offense’s location could identify charging hotspots
and could raise important questions for prosecutors about
why these particular neighborhoods were the source of so
many charges and which prosecutorial policies could reduce
the need for so many charges (and prosecutorial caseloads
in the process).

With the assistance of advanced computer algorithms, data
could even be operationalized to help line prosecutors make
these charging decisions. Although still somewhat contro-
versial, risk assessments have begun altering how judges
make decisions. If found to be sound and useful in that arena,
why not give prosecutors their own tools to assist with their
own unique goals and decision points (such as charging)?
While such tools cannot replace prosecutorial discretion, if
properly constrained and calibrated, they could supplement
it. For example, one group of researchers built an algorithm
that could predict which individuals were at low risk of re-
arrest following the dismissal of initial charges.!® In theory,
information like this could help prosecutors determine when
it might be safe to dismiss minor charges.

Adds Context and Increases Consistency and
Effectiveness

One of the side effects of vesting a significant amount of
authority in every line prosecutor is that they often end up
with something approaching an overabundance of indepen-
dence. Line prosecutors must make hundreds of decisions,
usually quite quickly, which means little ability to consult
with superiors or colleagues. At the same time, they gener-
ally operate with no data about how their decisions compare
with their peers or criminal justice trends more broadly. This

16. Ibid.

17. Tashea. http://www.abajournal.com/lawscribbler/article/prosecutors_should_cre-
ate_innovation_offices_to_improve_justice_and_public.

18. See, e.g., Daniel Amaranto et al., “Algorithms as Prosecutors: Lowering Rearrest
Rates Without Disparate Impacts and Identifying Defendant Characteristics ‘Noisy’ to
Human Decision-Makers,” Jan. 28, 2018. https://users.nber.org/~dIchen/papers/Algo-
rithms_as_Prosecutors.pdf.

undermines the effectiveness of those decisions and makes it
exceedingly difficult to ensure that defendants receive equal
justice between prosecutors or even from any given one.

While offices often provide line prosecutors with guidelines
on standard recommendations or policies to apply in typi-
cal cases, there are simply too many gradations to spell out
guidance for every situation a line prosecutor might face.
Likewise, these nonstandard cases are still too common for
‘consult a supervisor’ to be a reasonable course of action in
many instances. Although veteran prosecutors may have
handled enough cases to essentially create their own bell
curve of case dispositions for most situations, more-junior
prosecutors may have difficulty knowing how to react to
cases as they stray from the more typical ones covered by
official guidelines.

Data can provide context to these prosecutorial decisions.
Offices could provide regular data breakdowns to each of
their prosecutors, which highlight office-wide trends and
figures on various decisions and outcomes. This information
would serve as a measuring stick against which line pros-
ecutors could gauge appropriate request ranges and better
ensure that their decisions are more consistent with those of
their colleagues. An office with particularly deep data exper-
tise and ample resources could take this initiative to the next
level by providing each line prosecutor with individualized
case data, showing ranges, distributions and demographics
for their own decisions. Line prosecutors could use this as a
self-improvement tool, making it less likely that their pursuit
of individualized justice in each case blinds them to what is
occurring across cases.

For bail and sentencing, a prosecutor’s effectiveness is deter-
mined in large part by the judges they practice in front of
or more simply, how judicial decisions match up to pros-
ecutorial requests. Inevitably, prosecutors must take into
account individual judicial preferences in crafting their rec-
ommendations. If a certain judge overwhelmingly sentences
defendants to probation for a given type of case, a prosecutor
would be better served spending her time devising a strong
probation recommendation rather than arguing for a jail sen-
tence that will be dismissed out of hand. Likewise, a prosecu-
tor may have to come armed with additional justifications
for a bail request that falls outside of a judge’s usual range
for a given offense.

Given this, it is particularly unfortunate that courts almost
never collect, let alone make publicly available, records on
judicial decisions. Instead, the public is left in the dark while
prosecutorial knowledge is generally informed by individu-
al experience and office word-of-mouth on judicial behav-
ior. Prosecutors are privy to all judicial decisions, however,
which means that they need not wait on the judges to gather
this data. An office could aggregate this information and pro-
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vide metrics that describe judicial preferences in a manner
that is easily digestible and distributable to line prosecutors.
This would allow them to tailor their pitches to each judge’s
individual preferences and nip in the bud any prosecutorial
requests likely to be ill received.

A more ambitious project could also collect information on
the prosecutorial requests themselves. Comparing top-line
figures could reveal how favorable each judge tended to be
toward prosecutorial requests, while line prosecutor-specific
data could be even more valuable. For example, if a particular
line prosecutor notices that his own recommendations are
being adhered to at a significantly lower rate before a given
judge than those of his colleagues, he may want to reassess
how he frames his arguments for that judge.

Closes the Gap Between Intentions and Outcomes

Although itisimportant for prosecutors to convince judges to
adhere to their recommendations, ultimate success is deter-
mined by subsequent defendant outcomes. Put differently,
how closely do the actual results of a prosecutorial request
align with the prosecutor’s rationale behind that request?
Consider, for example, bails of $500 or less. When such a
bail is requested by a prosecutor and set by the judge, does
the defendant actually post that bail? Whatever the merits
of the criticism that some high bails are requested with the
intention of ensuring a defendant remains in custody, it is
probably fair to assume that for these more modest requests,
the prosecutor believes the defendant should be released,
albeit with some financial incentive to return.

Yet, in many cases, that is not the result. Further, these bail
results may be unknown to prosecutors since a line prosecu-
tor can hardly keep a running statistical tally on bail results in
her head and multiple prosecutors may handle a single case.
Data is therefore necessary to reveal problems like this to line
prosecutors and leaders alike and allow them to address the
issue. For example, in Winnebago County, Wisconsin, unbe-
knownst to the local District Attorney, from 2009-2013, in
about 40 percent of cases in which a defendant failed to pay
a monetary bail, the bail was $500 or less.’* With this infor-
mation in hand, however, the Winnebago County District
Attorney was able to prioritize lower-level cases more and
begin working to achieve his office’s pretrial release goals.?

A similar problem afflicts probation requests: how can a pros-
ecutor request reasonable conditions or probation lengths
without knowing the attendant results? Just as prosecutors

19. “Failure to Pay Low Monetary Bail,” Measures for Justice. https:/measuresforjus-
tice.org/portal/exploration?l=WI1&m=88&s|=WI139&sm=8&fg=1&f=1&c=m&p=WI013,WI
139&md=08&ef=8.1

20. Teresa Mathew, “Florida Will Bring more Transparency to Its Justice System,”
CityLab, March 22, 2018. https://www.citylab.com/equity/2018/03/florida-will-bring-
more-transparency-to-its-justice-system/556139.

usually are not requesting purposefully unachievable bails,
they also are not generally hoping a defendant fails on proba-
tion. In both instances, however, without the right informa-
tion, a prosecutor’s attempts to secure a productive result
may be stymied, to the frustration and detriment of not
only prosecutors, but also defendants and the community.
Improved feedback makes it easier to achieve the right result
in the first instance and help improve decision-making over
the long term.

Helps Prosecutors Establish Community Trust
and Buy-In

Prosecutors are public servants whose success is determined
in large part by their support within the community. At its
most basic level, a significant enough loss of trust or backing
by the public could lead to a lead prosecutor’s ouster in an
election. But even beyond that most blunt of accountability
measures, daily operations are reliant on strong community
relations. It is exceedingly difficult, for instance, to prove
many cases if witnesses do not come forward and testify or
if the jury pool is distrustful of local prosecutors.

Data, once again, has a role to play in this relationship. For
example, one poll found that 85 percent of voters—cutting
across party registration, region, ethnicity, age and gender—
favored prosecutors who believed in sharing data with the
public.?! Naturally, collecting data is the first step to satisfy-
ing these constituencies. Informing the public through data
releases can also be beneficial in times of crisis. The visceral
nature of crime and high stakes of prosecution ensure that
many prosecutorial decisions will be placed under a public
microscope regardless of that office’s actions. Data can help
clarify which cases are actually representative of prosecuto-
rial performance and which are outliers, helping to reduce
the odds that an unrepresentative case becomes the face of
the office.

While there may be a fear that such a data revelation will sim-
ply thrust uncomfortable truths about our justice system into
the limelight and leave prosecutors vulnerable as a result,
the reality is usually more complicated. For example, while
data from the San Francisco District Attorney’s Office did
indeed confirm widespread racial and ethnic disparities, it
also showed that nearly all of them were attributable to case
characteristics determined before a prosecutor handled the
case.”? Likewise, despite releasing data on inequitable racial

21. “Voter Opinion Towards Prosecutors Prior to 2018 Elections,” David Binder
Research, Dec. 12, 2017. https:/www.aclu.org/fact-sheet/new-polling-voters-opin-
ions-towards-prosecutors.

22. John MacDonald and Steven Raphael, “An Analysis of Racial and Ethnic Dispari-
ties in Case Dispositions and Sentencing Outcomes for Criminal Cases Presented to
and Processed by the Office of the San Francisco District Attorney,” December 2017,
pp. 5-6. https://sfdistrictattorney.org/sites/default/files/MacDonald_Raphael_Decem-
ber42017_FINALREPORT%20(002).pdf.

R STREET POLICY STUDY: 20139 HOW DATA CAN IMPROVE PROSECUTION, REDUCE JAIL POPULATIONS AND ADVANCE JUSTICE 5


https://measuresforjustice.org/portal/exploration?l=WI&m=8&sl=WI139&sm=8&fg=1&f=1&c=m&p=WI013,WI139&md=0&ef=8.1
https://measuresforjustice.org/portal/exploration?l=WI&m=8&sl=WI139&sm=8&fg=1&f=1&c=m&p=WI013,WI139&md=0&ef=8.1
https://measuresforjustice.org/portal/exploration?l=WI&m=8&sl=WI139&sm=8&fg=1&f=1&c=m&p=WI013,WI139&md=0&ef=8.1
https://www.citylab.com/equity/2018/03/florida-will-bring-more-transparency-to-its-justice-system/556139
https://www.citylab.com/equity/2018/03/florida-will-bring-more-transparency-to-its-justice-system/556139
https://www.aclu.org/fact-sheet/new-polling-voters-opinions-towards-prosecutors
https://www.aclu.org/fact-sheet/new-polling-voters-opinions-towards-prosecutors
https://sfdistrictattorney.org/sites/default/files/MacDonald_Raphael_December42017_FINALREPORT%20(002).pdf
https://sfdistrictattorney.org/sites/default/files/MacDonald_Raphael_December42017_FINALREPORT%20(002).pdf

and ethnic outcomes in 2016 and 2017, District Attorney
Jeffrey Rosen still cruised to reelection in 2018,%* in part out
of an expressed desire to address such injustices.

Facilitates a Prosecutorial Role in Correcting
Systemic Injustices

Increasingly, the question asked about inequitable outcomes
in our justice system is not whether they exist, but whose
responsibility it is to remediate them. While much of the
focus has centered on policing practices and harmful laws,
the public has begun to evince a desire for prosecutors to do
more to tackle this kind of injustice. Indeed, the issue has
even started to insert itself in more lead prosecutor’s races.?

Many prosecutors, however, still struggle to see how their
actions can affect these skewed systemic outcomes. The fact
that many, if not most, inequities stem from police actions
and other actors fuels a mistaken belief among prosecutors
that they have neither an obligation nor a role to play in help-
ing to alleviate these disparities.?® As a result, even prosecu-
tors that wish to see a more just system may feel disempow-
ered to address these particular ills themselves.

Data on criminal justice outcomes can disabuse prosecutors
of this helplessness by revealing disparate impacts as well as
the decision points that contribute to them. A less controver-
sial starting point for prosecutors may be using this data to
identify injustices that are caused by other actors, but which
may nevertheless be susceptible to prosecutorial action, such
as tailoring diversion programs to better account for over-
policed neighborhoods, for example.

An office willing to take a harder look at the data—and itself—
could use it to potentially discover prosecutorial practices
that inadvertently exacerbate inequities, such as plea offer
guidelines that require harsher offers for defendants with an
arrest history, which hurt defendants from heavily policed
areas.”” Prosecutors can then consider whether there is
another way to achieve their aims that does not create such
undesired side effects. Indeed, this was the result in Milwau-
kee, Wisconsin. Prosecutors there invested in a data project,
which revealed that there was a racial disparity in drug para-

23. “Race and Prosecutions,” A Report of the Santa Clara County District Attor-
ney’s Office, 2017. https://www.sccgov.org/sites/da/newsroom/newsreleases,
Documents/2017NRDocs/Race%20and%20Prosecutions%202017%20Update.pdf.

24. “Municipal Elections in Santa Clara County, California (2018), Ballotpedia. https:

phernalia charges.?® Further analysis showed, however, that
the root cause was prosecutorial inexperience: namely, that
junior prosecutors were placing an undue weight on crack
pipes versus other paraphernalia. In response, Milwaukee’s
lead prosecutor reoriented his office’s charging policy to cor-
rect this problem, and in the process, reduced the amount of
cases filed.?

Prosecutors also are not confined to inequitable racial or eth-
nic disparities; an analysis of the data may well reveal oth-
ers. For example, San Francisco’s justice dashboard showed
an interesting age-based gap that did not quite align with
conventional knowledge on criminal activity and defen-
dant age. The San Francisco District Attorney discovered
that while defendants ages 18-25 and 30-39 had high rates
of subsequent criminal activity, this was not true for those
ages 25-30.%° The reentry success of the middle cohort sug-
gested to authorities that their reentry programs and strate-
gies were neglecting the younger and older group, and that
they could reduce overall recidivism by recalibrating their
reentry initiatives accordingly.

Helps Address an Ever-Expanding Prosecutorial
Role

With our criminal justice system increasingly forced to
address all manner of social ills, from mental health and sub-
stance abuse to homelessness and unemployment, the role of
prosecutors has expanded well beyond that of simple inves-
tigator and criminal litigator. At the pretrial stage, they may
act as de facto care coordinators, their requests also help to
determine whether someone awaits trial in a jail cell, a hospi-
tal bed or with assisted outpatient treatment. Similar choices
face prosecutors at sentencing. Yet, the availability or suit-
ability of any given option may be well beyond the knowledge
of a line prosecutor.

This overlap between criminal justice and social services sys-
tems has created a need for better information sharing and
communication. Confidentiality issues and defendant priva-
cy likely make the sharing of historic data on a defendant’s
prior use of services undesirable to many parties. Instead,
the focus for a prosecutor-minded data project should be the
potential service options currently available to that defen-
dant. This could include information about available organi-
zations for each potential treatment or intervention category,

ballotpedia.ora/Municipal_elections_in_Santa_Clara_County,_California_(2018).
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criminal-prosecution/legacy _downloads/Using-data-to-advance-fairness-in-criminal-
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26 See, Kutateladze etal p. 56. httDs ‘caj.fiu.edu/news/2018/what-prosecutors-
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tions,” The New York Times, July 8, 2014. https://www.nytimes.com/2014/07/09,
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with up-to-date figures on open beds, entry requirements
and procedures.

How often an office updates this information and how it dis-
seminates it to its prosecutors could be tailored to reflect the
depth of its resources and local partnerships. A more basic
program could collect and circulate to line prosecutors rela-
tively static data on the overall treatment capacity of local
organizations and demographic details about defendants the
office had previously referred to these programs. Stronger
partnerships might facilitate daily updates from the outside
organizations themselves on available bed numbers, as well
as contact information of care coordinators at each organiza-
tion able to text or talk with line prosecutors on short notice.
A particularly ambitious initiative might mean a dashboard
or app that displays real-time availabilities, provides easily
navigable entrance requirements and even connects or facili-
tates communication with those providers.

Regardless of the level of investment, this information would
make it easier for line prosecutors to consider and utilize
these alternatives. The burden on prosecutors to lead these
efforts could be reduced even further by sharing information
and collaborating with the local defense bar and other court-
room actors on such a project. Less time spent discovering
and assessing these alternatives would mean each line pros-
ecutor could focus more on actual prosecution while lower-
ing barriers to alternatives to incarceration would result in
more defendants receiving care more helpful than a jail cell.

A recent pilot program at the San Francisco District Attor-
ney’s Office exemplifies how time-saving prosecutorial initia-
tives can benefit prosecutors and defendants alike. Working
in concert with the tech savvy, civically minded organization
Code for America, the two partners developed an app that
could automate and expedite criminal record expungement
requests. This turned a time-intensive and burdensome pro-
cess for prosecutors into one that could be accomplished at
the click of a button. As aresult, more individuals can receive
expungement at a fraction of the time and cost.

CONCLUSION

Deciding how to allocate scarce resources to address the
myriad challenges and obligations of a prosecutorial office
is aherculean task. Given that prosecution is not a profession
known for mathematical savvy or an affinity for numbers, it is
understandable that data and analysis are not the first things
that many prosecutors think of when faced with a problem.
Indeed, the need to consider each case on its individual
merits and dispense justice tailored to each defendant can
make it even easier to ignore options that draw their power
from the accumulation of information across many cases.
Yet, prosecutors would be well served to fight this urge and
embrace the use of data.

While data cannot solve every problem that prosecutors
face—it cannot, for example, eliminate the pay gap between
prosecutors and private attorneys that leads to retention
headaches—it can help surmount many barriers and propel
effective prosecution. It is also eminently customizable to
the unique needs and resources of each office. Offices less
familiar with data projects or with fewer resources can begin
with smaller investments that seek to collect top-line figures
in order to reveal the truth of the on-the-ground conditions
their prosecutors face. Those with a greater ability to invest
can gather more-nuanced metrics on prosecutorial decision-
making and case details that allow for even deeper analysis.
With the assistance of outside organizations and advanced
technological solutions, the future holds yet more promise
for prosecutorial data initiatives.

Ultimately, prosecutors in the 21% century have too many
obligations and face too many challenges to rely solely on
gut decisions and 20" century solutions. Certainly, digitizing
files or creating a system that effectively catalogues informa-
tion entails startup costs, but this investment can pay divi-
dends as more effective policies lead to a better distribution
of and return on prosecutorial resources. Whether prosecu-
tors are seeking to change how the justice system works or
just their own office, data should be a tool of first resort.
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