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INTRODUCTION

S
ince the end of World War II, much of the world has 
embraced a rules-based global trading system, of 
which the United States was a primary architect. The 
crown jewel of this system is the General Agreement 

on Tariffs and Trade (GATT) that later became the World 
Trade Organization (WTO). When it took effect on Jan. 1, 
1948, there were 23 members of the GATT.1 Since then, trade 
flows have skyrocketed and as of 2016, total exports were 
“250 times the level of 1948.”2 Today, the WTO boasts 164 
members and covers 98 percent of world trade.3

 

1. Christina L. Davis and Meredith Wilf, “Joining the Club: Accession to the GATT/
WTO,” Princeton University: International Relations Colloquium, Nov. 14, 2011. https://
www.princeton.edu/politics/about/file-repository/public/joiningtheclub_DavisWilf.
pdf   https://www.wto.org/english/thewto_e/minist_e/min96_e/chrono.htm.

2. World Trade Organization, “WTO in Brief,” 2019. https://www.wto.org/english/
thewto_e/whatis_e/inbrief_e/inbr_e.htm.

3. Pedro Nicolaci da Costa and Cathleen Cimino-Isaacs, “US Exit from WTO Would 
Unravel Global Trade,” Peterson Institute for International Economics, July 26, 2016. 
https://piie.com/blogs/trade-investment-policy-watch/us-exit-wto-would-unravel-
global-trade.
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Located in Geneva, Switzerland, the WTO serves a couple of 
basic functions. First, it is a global forum for the negotiation 
of trade agreements and rules, with the overarching goal of 
eliminating trade distortions like tariffs and other non-tariff 
trade barriers.4 Second, it provides a framework for settling 
disputes that arise under the agreed-upon trade rules.5 This 
is done through consultation and, if necessary, litigation. 

Although WTO rules cover myriad aspects of global trade, 
two rules in particular form the cornerstone of its multilat-
eral international trading system: most-favored nation treat-
ment (MFN) found in Article I of the GATT and national 
treatment found in Article III. MFN establishes that WTO 
members cannot discriminate between “like” products that 
originate in or are destined for other, WTO-member nations. 
It also requires countries to treat all WTO members equal-
ly when applying tariffs to their goods. For example, if the 
United States agrees to cut its tariffs on widgets from China, 
it must apply the same tariff reduction to widgets entering 
the country from other WTO member nations.6 Meanwhile, 
national treatment prohibits favoring domestic products 
over imported products of other WTO-member nations. 
As the WTO notes: “The result is that once the applicable 
border duties (e.g. tariffs) have been paid, the importing 
Member cannot apply any further burdens on imports that 
are not applied to the like domestic products.”7 This means 
the United States cannot charge a five percent sales tax on   
 

4. World Trade Organization, “What is the WTO,” accessed Jan. 28, 2019. https://www.
wto.org/english/thewto_e/whatis_e/wto_dg_stat_e.htm.

5. Ibid. 

6. Note: There are certain exceptions to MFN, such as concessions granted under a 
formal trade agreement. 

7. “Introduction to WTO Basic Principles and Rules,” World Trade Organization, 
accessed Jan. 28, 2019, p. 14. https://ecampus.wto.org/admin/files/Course_385/Mod-
ule_1562/ModuleDocuments/BP-L1-R1-E.pdf.

R STREET POLICY STUDY: 2019    CRISIS AND OPPORTUNITY: THE MULTILATERAL TRADING SYSTEM AT A CROSSROADS   1

https://www.princeton.edu/politics/about/file-repository/public/joiningtheclub_DavisWilf.pdf
https://www.princeton.edu/politics/about/file-repository/public/joiningtheclub_DavisWilf.pdf
https://www.princeton.edu/politics/about/file-repository/public/joiningtheclub_DavisWilf.pdf
https://www.wto.org/english/thewto_e/minist_e/min96_e/chrono.htm
https://www.wto.org/english/thewto_e/whatis_e/inbrief_e/inbr_e.htm
https://www.wto.org/english/thewto_e/whatis_e/inbrief_e/inbr_e.htm
https://piie.com/blogs/trade-investment-policy-watch/us-exit-wto-would-unravel-global-trade
https://piie.com/blogs/trade-investment-policy-watch/us-exit-wto-would-unravel-global-trade
https://www.wto.org/english/thewto_e/whatis_e/wto_dg_stat_e.htm
https://www.wto.org/english/thewto_e/whatis_e/wto_dg_stat_e.htm
https://ecampus.wto.org/admin/files/Course_385/Module_1562/ModuleDocuments/BP-L1-R1-E.pdf
https://ecampus.wto.org/admin/files/Course_385/Module_1562/ModuleDocuments/BP-L1-R1-E.pdf


widgets imported from China if U.S.-made widgets are not 
subject to the same tax.8 

Facilitated by the WTO, trade expansion is estimated to have 
increased “US GDP per capita and GDP per household […] 
by $7,014 and $18,131, respectively (both measured in 2016 
dollars).”9 Furthermore, studies suggest that poorer indi-
viduals and households experience outsized gains from 
expanded trade of manufactured goods and other products.10 
Moreover, for more than 70 years, the rules-based trading 
system has prevented protectionist beggar-thy-neighbor 
contagion from spreading the way it did in the early 1930s. 
For example, during the financial crisis of 2008 and 2009, 
many observers expected to see a major uptick in widespread 
protectionist policies. Yet, under the enormous pressure of a 
crumbling global economy, the multilateral trading system 
held its ground and major economies avoided widespread 
protectionism. 

Today, however, the multilateral trading system faces the 
most serious challenge in its seven-decade history. This chal-
lenge has a few primary drivers: stalled multilateral trade 
negotiations, the rise of China’s unique brand of state capi-
talism and the Trump administration’s multifront assault 
on the WTO.11 Specifically, the administration has publicly 
threatened to withdraw the United States, has withheld the 
appointment of new members to the Appellate Body and 
has levied unilateral tariffs on trading partners, without first 
going through the legally prescribed channels in Geneva. 

Accordingly, the present study discusses the history of the 
multilateral trading system, explains in depth the chal-
lenges it currently faces and explores ideas to address those 
challenges, and highlights the disastrous consequences of a 
potential withdrawal from the WTO. 

A BRIEF HISTORY OF TRADE POLICY  
CONSENSUS BUILDING 

After the notorious failure of the Smoot-Hawley tariffs in 
the early 1930s, it became widely accepted that protection-
ism was an economic and foreign policy disaster.12 As World 

8. Like MFN treatment, national treatment has certain limited exceptions. 

9. Gary Clyde Hufbauer and Zhiyao (Lucy) Lu, “The Payoff to America from Globaliza-
tion: A Fresh Look with a Focus on Cost to Workers,” The Peterson Institute for Inter-
national Economics, May 2017. https://piie.com/system/files/documents/pb17-16.pdf.

10. Pablo D. Fajgelbaum and Amit K. Khandelwal, “Measuring the Unequal Gains from 
Trade,” The Quarterly Journal of Economics 131:3 (August 2016), pp. 1113-80. https://
doi.org/10.1093/qje/qjw013.

11. For a broader discussion and analysis of China’s economic model, see Mark Wu, 
“The ‘China, Inc.’ Challenge to Global Trade Governance,” Harvard International 
Law Journal 57:2 (Spring 2016) pp. 261-324. http://www.harvardilj.org/wp-content/
uploads/HLI210_crop.pdf.

12. For a detailed history of trade policy both before and after the Hoover administra-
tion, see Douglas A. Irwin, Clashing Over Commerce: A History of US Trade Policy 
(University of Chicago Press, 2017).

War II was winding down, the State Department quietly 
developed plans for an ambitious post-War trade policy, the 
central feature of which would be a large, multilateral trade 
negotiation. 

With protectionism largely discredited, a consensus about 
the benefits of international trade began to emerge in the 
United States. For example, a Gallup poll found that “75 
percent of those questioned supported continuing the trade 
agreements program, and just 7 percent were opposed, with 
18 percent expressing no opinion.”13 The United States capi-
talized on this political atmosphere and in 1947, trade nego-
tiators from all over the world convened in Geneva to negoti-
ate what became known as the General Agreement on Tariffs 
and Trade (GATT).  

Throughout the negotiations, the countries adopted a num-
ber of basic trade rules. Ultimately, 23 countries joined and 
the GATT’s tariff reductions became effective in the United 
States by executive order on Jan. 1, 1948. 

Throughout World War II, the average tariff in the United 
States remained virtually unchanged at about 33 percent.14 
By 1951, it had fallen to 13 percent—a 60 percent decline from 
1944 levels.15 This was the lowest average tariff since 1791.16 
Although the GATT played a role in this, Douglas Irwin notes 
that:
 

[T]he main reason for the postwar decline was the 
sharp increases in import prices after the war […] 
about two-thirds of the tariffs were specific duties, and 
rising import prices reduced the ad valorem equiva-
lent of those duties, just as deflation increased the ad 
valorem equivalent during the Great Depression.”17 

In fact, ultimately, it is estimated that the GATT cut the aver-
age tariff by about 21 percent, while higher import prices 
reduced the average tariff by about 40 percent.18 

Following the war, the United States emerged as the lead-
ing economic powerhouse around the globe in terms of pro-
ductive capacity; a status it used to lower trade barriers and 
establish a multilateral, rules-based trading system. 

13. Ibid., pp. 464-65.

14. Ibid. 

15. Ibid. 

16. Ibid.

17. Ibid., p. 485.

18. Ibid.
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From the GATT to the WTO 

Despite decades of relative success, by the 1970s, post-War 
cooperation had begun to fray. Various barriers to trade had 
proliferated and there was little enforcement of trade rules.19 
One glaring problem was the lack of a binding dispute settle-
ment mechanism. Under the GATT, a party against whom a 
dispute was filed could block the establishment of a panel to 
hear a dispute and could also block the adoption of a panel 
report, effectively nullifying the result. For these reasons and 
others, by 1982, Arthur Dunkel, then director-general of the 
GATT warned: “The real danger to the GATT is not that a 
trade war will break out, but that the major signatories to 
the GATT will simply pretend that the General Agreement 
is not there.”20

In response to such lacking enforcement and the discrimi-
natory foreign trade barriers faced by American exports at 
the time, Congress enacted the Trade Act of 1974, which 
included a provision (Section 301) that allowed the execu-
tive branch to impose import restrictions to combat “unjus-
tifiable, unreasonable, and discriminatory” foreign practices 
by our trading partners.21 It bears noting here that the statute 
was intended to open foreign markets to U.S. exports—not to 
use import restrictions to protect domestic industries. And, 
during the 1980s (and much to the chagrin of other nations), 
the Reagan administration used Section 301 widely as a 
mechanism to pry open markets abroad.22 

In 1985, President Reagan called for a new multilateral nego-
tiation round and by 1986, the “Uruguay Round” was under-
way. Whereas previous negotiations had focused primar-
ily on trade of industrial goods, the Uruguay Round sought 
to address a host of issues important to the United States: 
namely domestic subsidies, effective enforcement, trade in 
services, intellectual property, government procurement and 
other non-tariff barriers.23

Over the course of the next eight years, nearly 120 countries 
participated in negotiations that culminated in the Mar-
rakesh Agreement in April of 1994. The result was a com-
plete transformation of the rules-based trading system that 
converted the informal GATT structure into a formal orga-
nization known as the World Trade Organization. 

The new WTO kept the original GATT rules that covered 
trade in goods but supplemented them with a host of new 
agreements that covered investment (Trade-Related Invest-

19. Clashing Over Commerce, p. 613. 

20. Ibid., p. 614. 

21. 19 U.S.C. § 2411.

22. Clashing Over Commerce, p. 606.

23. Ibid., pp. 644-45. 

ment Measures, or TRIMS),24 trade in services (General 
Agreement on Trade in Services, or GATS)25 and intellectual 
property (Agreement on Trade-Related Aspects of Intellec-
tual Property Rights, or TRIPS).26 Likewise, the WTO’s new 
structure prohibited voluntary export restraints,27 a favorite 
protectionist tool, and limited trade-distorting agriculture 
subsidies through the Agreement on Agriculture. Perhaps 
most importantly, the GATT’s informal non-binding dispute 
mechanism was replaced with a binding one: the Dispute 
Settlement Understanding (DSU).28 

The Uruguay Round negotiations also established that 
countries would not act unilaterally to address trade prac-
tices that fell within WTO agreements. Instead, they would 
resolve issues through the WTO’s dispute settlement system. 
This “grand bargain” was a notable compromise particularly 
for the United States, as it had traditionally operated from 
the position of complainant and thus in exchange for other 
nations’ agreements to abandon a veto mechanism in the dis-
pute settlement process, the United States agreed to end its 
previous policy of imposing unilateral trade sanctions under 
Section 301 of the U.S. Trade Act.29 

CHALLENGES TO THE SYSTEM AND WAYS FOR-
WARD

In late-2001, as China was planning to join the WTO, the 
United States wanted to quickly jumpstart the next round of 
multilateral negotiations. Even though many countries were 
reluctant to do so, in a show of solidarity after the terrorist 
attack on September 11, 2001, the WTO launched the next 
round of trade negotiations in Doha, Qatar, in November of 
that year.30 

The overarching goal of the “Doha Development Round” was 
to integrate developing countries into the global economy. 
However, not long after it began, it became apparent that 
much of the agenda faced intractable problems, particular-
ly with respect to agriculture subsidies and other forms of 
protectionism. The United States and the European Union 
could not agree on cuts to domestic agriculture subsidies, 
and developing nations refused to make market-oriented 
reforms.31 Likewise, in 2008, the United States clashed with 
India over tariff hikes to combat agricultural import surges. 

24. Ibid., p. 651.

25. Ibid. 

26. Ibid. 

27. Ibid. 

28. Ibid., pp. 654-55. 

29. Andrew T. Guzman and Joost H.W. Pauwelyn eds., International Trade Law, 2nd ed. 
(Wolters Kluwer, 2012), pp. 161-62. 

30. Clashing Over Commerce, p. 674. 

31. Ibid., p. 675. 
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To many observers, the 2008 stalemate marked the begin-
ning of the end of the Doha Round.32 The causes of failure 
were numerous and complicated, and trade negotiators for-
mally shut down negotiations in 2015, marking the first time 
in the history of the GATT and the WTO that a round had 
failed, which in hindsight, was perhaps a sign of things to 
come.  

Today, the multilateral trading system and general global-
ization are in peril. Though the causes of this are nuanced, 
the prevailing consensus holds that the benefits of the post-
World War II liberal order are fraying. And the multifacet-
ed problems facing the WTO are on the frontlines of this 
breakdown, driven primarily by the same issues that stalled 
the Doha negotiations, subsequent issues with China and 
by the Trump administration’s antipathy toward the system 
itself. Accordingly, the following sections outline these major 
issues and suggest potential ways forward that can help sal-
vage the multilateral trading system.

Stalled Negotiations 

First, the collapse of the Doha Round has led to a stalemate of 
negotiations and questions as to whether members will ever 
begin a new major negotiating round. At the WTO’s 2017 
ministerial conference in Buenos Aires, Ambassador Robert 
Lighthizer, the current United States Trade Representative, 
complained that the Geneva-based organization is “losing its 
essential focus” and becoming “a litigation-centered orga-
nization,” as members often use litigation to seek outcomes 
they could not achieve through negotiation.33 And, in recent 
years, it has been the case that negotiations have been virtu-
ally non-existent. 

However, there is a way forward. Members of the WTO 
should turn toward plurilateral negotiations, which are 
those between some, but not all, members of the WTO. Ide-
ally, these could eventually transform into binding commit-
ments for all WTO members. Two areas in particular are ripe 
for plurilateral negotiations. 

First, WTO members should begin negotiating rules to 
address electronic commerce (e-commerce). With the rise 
of the internet, commerce is increasingly taking place online. 
For several years, the United States and several other major 
economic powers have clamored for new negotiations to 
shape internet-based commerce and trade. China had been 
reluctant to engage on e-commerce issues, but at the World  
 
 
 

32. Ibid., p. 676

33. Ibid.  

Economic Forum in Davos, Switzerland in January 2019, Bei-
jing relented and agreed to join the plurilateral talks.34 

Next, trade negotiators in Geneva should jumpstart negotia-
tions regarding the Environmental Goods Agreement (EGA). 
In 2014, a group of more than 45 WTO members, including 
the United States, China, the European Union, Japan and 
Canada, agreed to begin negotiating trade rules and tariff 
reductions for clean energy products.35 By lowering the costs 
of clean energy, the EGA would use freer global trade to help 
mitigate the effects of climate change. EGA negotiations have 
been on pause since 2016.36 

While plurilateral negotiations will not solve all that ails the 
WTO, they could end a stalemate that has been ongoing for 
too long. With too many distortions and barriers still preva-
lent in the international trading system, more negotiations 
are necessary. 

China’s Role in the WTO 

Although China was not an original member of the WTO, 
its rapid rise as a world economic power led it to join in 
2001. Through a series of negotiations that led to its admis-
sion, China agreed to cut its tariffs from an average of 25 to 
9 percent, agreed to phase out import quotas and licensing 
requirements, and committed itself to open up services and 
adhere to agreements on trade-related investment and intel-
lectual property.37 Since its accession, U.S. imports from Chi-
na have increased significantly.38 This growth can be attribut-
ed to the overall growth of China’s economy. As Irwin notes: 
“For nearly three decades, China’s real GDP grew at more 
than 10 percent a year and China became the world’s second 
largest economy in the early 2000s.”39 In recent years, how-
ever, China’s role in the WTO has generated an enormous 
amount of controversy. 

First, as Harvard Law School Professor Mark Wu has argued, 
its unique brand of state capitalism—a complicated and 
opaque web of formal and informal relationships between 
the Communist Party, state-owned enterprises, private 
enterprises and others—does not align with existing WTO 

34. Leika Kilhara, “China and U.S. among 76 WTO members pushing for new 
e-commerce rules,” Reuters, Jan. 25, 2019. https://www.reuters.com/article/us-davos-
meeting-ecommerce/china-and-u-s-among-76-wto-members-pushing-for-new-e-
commerce-rules-idUSKCN1PJ0UK.

35. World Trade Organization, “Environmental Goods Agreement.” https://www.wto.
org/english/tratop_e/envir_e/ega_e.htm. 

36. Amanda Rosalia and Aranda Novoa, “Why new tariff codes are necessary to 
improve trade and combat climate change,” London School of Economics, Dec. 1, 
2018. https://blogs.lse.ac.uk/usappblog/2018/12/01/why-new-tariff-codes-are-neces-
sary-to-improve-trade-and-combat-climate-change.

37. Ibid., p. 664.

38. Ibid. 

39. Ibid. 
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trade laws and therefore poses significant challenges to the 
rules-based trading system.40 Whether the WTO can meet 
the challenges posed by China is an open question. And, 
although many believed admission into the WTO would 
move Beijing’s economic model in a market-oriented direc-
tion, it is not clear that it has. And for this reason, there is 
growing consensus that the United States and its allies need 
to confront China’s trade policy practices. 

To this end, in March 2018, the USTR issued its Section 301 
report, which essentially served as an indictment of China’s 
trade policy practices and formed the basis of the unilateral 
tariffs the Trump administration levied on Chinese imports.41 
The report raises four major concerns. First, as a condition 
of doing business in China, Beijing forces foreign companies 
to transfer technology, including trade secrets, to Chinese-
based companies through joint-venture requirements and 
foreign equity limits. 

Second, Beijing imposes discriminatory requirements 
on U.S.-based companies seeking to license technologies 
to Chinese firms on non-market terms in a way that ben-
efits Chinese companies. Additionally, “the bureaucratic 
hurdles contained in licensing regulations provide China 
with an additional opportunity to pressure firms to transfer 
more technology, or transfer it on more favorable terms, in 
exchange for administrative approvals.”42 These practices 
discriminate against American technology companies by 
preventing them from licensing their products on market-
based terms while facilitating the illegitimate transfer of 
technology to Chinese-based firms and state-owned enter-
prises. The destructive nature of such practices led the USTR 
to register a dispute against Beijing at the WTO. 

Third, the Chinese government directs and “unfairly facili-
tates the systematic investment in, and acquisition of, U.S. 
companies and assets by Chinese companies, to obtain 
cutting-edge technologies and intellectual property (IP) 
and generate large-scale technology transfer in industries 
deemed important by state industrial plans.”43 This state-
directed and supported outbound investment policy of 
acquiring foreign companies to service Chinese industrial 
policy is a unique challenge, particularly with respect to stra-
tegic and high-tech products. Unlike other policies and prac-
tices cited in the Section 301 report, the WTO has relatively 
few disciplines covering the type of predatory investment 
strategies documented by the USTR. 

40. Wu, pp. 261-324.

41. Office of the United States Trade Representative, “Findings of the Investigation 
into China’s Acts, Policies, and Practices Related to Technology Transfer, Intellectual 
Property, and Innovation Under Section 301 of the Trade Act of 1974,” Executive 
Office of the President, Mar. 22, 2018. https://ustr.gov/sites/default/files/Section%20
301%20FINAL.PDF.

42. Ibid., p. 48. 

43. Ibid., p. 65. 

Finally, the Chinese government “conduct[s] and support[s] 
cyber intrusions into U.S. commercial networks target-
ing confidential business information held by U.S. firms. 
Through these cyber intrusions, China’s government has 
gained unauthorized access to a wide range of commercial-
ly-valuable business information, including trade secrets, 
technical data, negotiating positions, and sensitive and pro-
prietary internal communications.”44 Cyber intrusions com-
plained of in the Section 301 report have facilitated Chinese 
acquisition of extremely valuable business information, 
including proprietary information and data, as well as trade 
secrets. This is an enormous burden on American businesses 
and is in direct violation of the TRIPS Agreement. 

In addition to those laid out in the report, the U.S. has long-
standing complaints about other Chinese trade policy prac-
tices. Specifically, U.S.-based policy analysts and government 
officials often cite China’s massive subsidies to domestic 
firms, particularly State-Owned Enterprises (SOEs), which 
lead to overcapacity issues in certain industries. 

While much of the rhetoric and policy proposals regarding 
China are overblown, there are legitimate concerns about 
whether Beijing’s commercial practices are compatible with 
more market-oriented economies and WTO rules. And, 
while the Trump administration is correct in identifying 
some of China’s abuses, its subsequent choice to unilaterally 
impose tariffs is a violation of WTO obligations that imposes 
unnecessary burdens on American consumers and further 
imperils the existing trading system. 

Despite the administration’s claims to the contrary, the WTO 
is the appropriate and legally required venue to resolve com-
plaints such as those lodged against China by the United 
States in the Section 301 report. And, while the USTR does 
retain sole discretion to determine whether an issue falls 
under the WTO agreements, any such determination can be 
challenged in domestic courts. And, as trade attorney Scott 
Lincicome argues, “there is a very strong argument that most 
of the Chinese practices that USTR has targeted are actually 
covered by the WTO.”45 

In light of this, rather than acting unilaterally, in violation 
of our WTO commitments and potentially domestic trade 
law, the Trump administration should piece together a large 
coalition of trading partners who share our concerns such as 
Canada, the European Union and Japan. Together, this coali-
tion could pose an aggressive challenge to China’s trade prac-
tices through dispute settlement at the WTO. The formation 
of a large trading bloc of countries committed to better com-

44. Ibid., p. 153. 

45. Scott Lincicome, “Chinese Intellectual Property Policies Demand a Smart U.S. 
Trade Policy Response – One President Trump Doesn’t Appear to be Considering,” 
The Cato Institute, Jan. 2, 2018. https://www.cato.org/blog/chinese-intellectual-prop-
erty-policies-demand-smart-us-trade-policy-response-one-president.
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mercial practices may have the leverage to force Beijing to 
raise its commercial standards.

There are a number of legal bases for a holistic challenge to 
Beijing’s trade regime, including its previously mentioned 
commitments under the TRIPS Agreement and its Accession 
Protocol.46 Article 39.2 of the TRIPS Agreement provides that 
companies “shall have the possibility of preventing infor-
mation lawfully within their control from being disclosed 
to, acquired by, or used by others without their consent.”47 
Moreover, TRIPS Article 41 establishes an obligation for 
WTO members to protect intellectual property. Meanwhile, 
Article 7.3 of China’s Accession Protocol, for instance, pro-
hibits Beijing from conditioning importation or investment 
on, among other things, “the transfer of technology.” This is 
an explicit prohibition. Together, the TRIPS Agreement and 
China’s Accession Protocol provide the United States and its 
trading partners with a unique opportunity to demonstrate 
that these agreements have teeth and can be applied to the 
changing nature of trade in the 21st century. 

These facts belie the Trump administration’s lack of faith in 
the WTO to discipline China. Although not perfect, Beijing 
has a decent record of compliance with negative rulings from 
the Dispute Settlement Body at the WTO. In fact, accord-
ing to Simon Lester and Huan Zhu of the Cato Institute: 
“In almost all complaints brought against China, whether 
litigated fully or resolved without litigation, the complain-
ants have made at least some progress towards their goals of 
greater market access in China.”48 Given this, similar meth-
ods employed by the Trump administration are likely to yield 
positive results, without upending the multilateral trading 
system. 

The Current Administration

While China’s state-driven capitalism and its policy trans-
gressions are a more serious long-term challenge, the most 
immediate threat to the rules-based system is the Trump 
administration’s multi-front attack on the WTO. First, along 
with the imposition of unilateral tariffs, citing that its policies 
are “unfair,” Trump has threatened to withdraw the United 
States from the WTO.49 However, as is often the case with the 
president’s anti-trade pronouncements, such attacks are not 
grounded in reality. For example, to demonstrate this alleged 

46. James Bacchus, “The WTO and the China Challenge,” The Heritage Foundation, 
Sept. 26, 2018. https://www.heritage.org/trade/report/the-wto-and-the-china-chal-
lenge.

47. Article 39.2 of the Trade-Related Aspects of Intellectual Property Agreement, 
World Trade Organization. https://www.wto.org/english/docs_e/legal_e/27-
trips_04d_e.htm.

48. Simon Lester and Huan Zhu, “Disciplining China at the WTO,” Cato Institute, Mar. 
22, 2018. https://www.cato.org/blog/disciplining-china-wto.

49. Christine Wang, “Trump threatens to withdraw from the World Trade Organiza-
tion,” CNBC, Aug. 30, 2018. https://www.cnbc.com/2018/08/30/trump-threatens-to-
withdraw-from-world-trade-organization.html.

unfairness, top administration officials routinely claim that 
U.S. tariffs are much lower than our major trading partners. 
In so doing, the administration cherry picks individual prod-
ucts that face higher foreign tariffs than those levied by the 
United States. For instance, under WTO rules, the United 
States has a maximum tariff, known as a “bound” rate, of 2.5 
percent on automobile imports while the European Union 
has a 10 percent bound rate on automobile imports.50 

Upon initial inspection, this may appear unfair, but cherry-
picking individual products paints an incomplete picture. 
According to 2016 data from the World Bank, the United 
States’ trade-weighted average tariff is 1.6 percent, while the 
EU’s is also 1.6 percent, Japan’s is 1.4 percent and China’s is 
3.5 percent.51 In other words, it is simply not true that the 
United States imposes much lower tariffs than our major 
trading partners. All nations protect certain politically sen-
sitive products and industries but in the end, the averages 
are roughly the same. 

In an effort to remedy this imaginary inequity and in con-
junction with Congressman Sean Duffy of Wisconsin, the 
White House drafted legislation that would give the presi-
dent the authority essentially to eliminate MFN and raise 
tariffs on a product-by-product basis above the bound rate 
the United States agreed to at the WTO.52 And although the 
stated goal is to equalize tariffs with trading partners on an 
individual product basis, if enacted, the bill would mostly 
accomplish a serious blow to the WTO, as it would essen-
tially allow the president to negate fundamental WTO prin-
ciples (such as MFN and tariff bindings) without formally 
withdrawing the United States from the organization. 

The second major conflict between the Trump administra-
tion and the WTO is the administration’s imposition of uni-
lateral tariffs on imports from China under Section 301 of 
the Trade Act of 1974. As discussed, many of the practices 
alleged in the complaint— forced technology transfer, intel-
lectual property abuses and others detailed above —are legit-
imately concerning, but the Trump administration’s levying 
of unilateral tariffs is enormously problematic. As a justifica-
tion for using Section 301 in this manner, the administration  
 
 
 
 

50. Berkeley Lovelace Jr., “Commerce Secretary Wilbur Ross: Judge Trump on his 
results, not on what you think might happen,” CNBC, Mar. 20, 2018. https://www.cnbc.
com/2018/03/20/wilbur-ross-judge-trump-on-results-not-what-you-think-might-
happen.html.

51. “Tariff rate, applied, weighted mean, all products,” The World Bank, accessed 
March 12, 2019. https://data.worldbank.org/indicator/TM.TAX.MRCH.WM.AR.ZS. 

52. Jenny Leonard and Jennifer Jacobs, “White House to Roll Out Bill to Expand 
Trump’s Tariff Powers, Sources Say,” Bloomberg, Jan. 8, 2019. https://www.bloom-
berg.com/news/articles/2019-01-09/white-house-is-said-to-roll-out-bill-to-expand-
tariff-powers.
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argues that, “the World Trade Organization is not equipped 
to deal with [China].”53 

Likewise, pursuant to Section 232 of the Trade Expansion 
Act of 1962, the Trump administration has levied unilater-
al tariffs on steel and aluminum imports under the guise of 
“national security.” The administration is also currently con-
sidering whether to invoke its national security powers to 
restrict the importation of automobiles and auto parts54 and 
uranium.55 It is true that GATT Article XXI excepts members 
from their WTO obligations and allows members to impose 
import restrictions if such measures protect their national 
security. However, invocations of Article XXI have been rare. 
As one scholar has noted, “WTO members have historical-
ly been quite restrained in claiming national security con-
cerns, recognizing that broad national security claims could 
be misused to provide economic protection to industries.”56 
And certainly, it is not too difficult to imagine any number 
of countries making frivolous claims to enact measures to 
protect politically sensitive domestic industries.
 
As is the case with his claims of “unfairness” in trade distri-
butions, Trump’s “national security” claims are dubious.57 
For example, the Department of Defense estimates that only 
three percent of domestic steel and aluminum production is 
used for military purposes.58 

Perhaps worse, by invoking GATT Article XXI to impose 
tariffs, the administration has put the WTO and the dispute 
settlement system in a bind. Certain members, including 
the European Union, Canada and China, have challenged 
the steel and aluminum tariffs, arguing that they amount to 
illegal protectionism. As it has throughout the history of the 
GATT, the United States maintains that the WTO has “no 
authority to mediate national security matters and should 
simply issue a decision that says the matter is outside of the 

53. Robert Lighthizer, “U.S. Trade Policy Priorities,” Center for Strategic International 
Studies, Sept. 18, 2017. https://www.csis.org/analysis/us-trade-policy-priorities-rob-
ert-lighthizer-united-states-trade-representative.

54. David Lawder and David Shepardson “White House to consider Commerce 
Department auto tariff recommendations: officials,” Reuters, Nov. 12, 2018. https://
www.reuters.com/article/us-usa-trade-autos/white-house-to-consider-commerce-
department-auto-tariff-recommendations-officials-idUSKCN1NH2JP.

55. Andrew Mayeda and Jim Efstathiou Jr., “Trade War Spills Into Uranium as U.S. 
Weighs Import Tariffs,” Bloomberg, July 18, 2018. https://www.bloomberg.com/news/
articles/2018-07-18/u-s-launches-probe-of-uranium-imports-that-may-lead-to-tariffs.

56. Rachel Brewster, “The Trump Administration and the Future of the WTO,” Yale 
Journal of International Law 44 (2019). https://cpb-us-w2.wpmucdn.com/campus-
press.yale.edu/dist/8/1581/files/2018/12/Brewster_YJIL-Symposium_The-Trump-
Administration-and-the-Future-of-the-WTO_12.04.18-1hs0mwr.pdf.

57. Clark Packard, “Steel imports pose no threat to national security,” R Street Policy 
Study No. 127, January 2018. https://2o9ub0417chl2lg6m43em6psi2i-wpengine.
netdna-ssl.com/wp-content/uploads/2018/04/127-3-1.pdf.

58. “Secretary of Defense Memorandum for the Secretary of Commerce: Response to 
Steel and Aluminum Policy Recommendations,” U.S. Dept. of Defense, February 2018. 

WTO’s remit.”59 If pressed, the WTO will have two unen-
viable options: telling the largest, most powerful economic 
power in the world what is and is not in its national secu-
rity interest or legitimizing an enormous loophole in its own 
rules that will surely open the floodgates for other claims by 
member nations. The overriding concern is that if the WTO 
chooses the former, the Trump administration will intensify 
its war on the multilateral system. 

The final front in the administration’s multifaceted threat 
to the WTO is its war of attrition on Geneva’s Appellate 
Body, the highest international trade court in the world. The 
Appellate Body is traditionally comprised of seven members 
who serve staggered, four-year terms, which can be extended 
another four years to a maximum of eight. The members are 
from geographically diverse parts of the world but tradition-
ally, the United States and the European Union have always 
had one member. 

Citing certain disagreements with the WTO in general and 
the Appellate Body in particular,60 the Trump administra-
tion is currently blocking the appointment of new judges 
to Geneva’s highest court. As a result, as of Oct. 1, 2018, the 
Appellate Body has just three members—the bare minimum 
required to hear appeals of panel decisions. This means that 
if an Appellate Body member has a conflict of interest, it is 
unable to render a decision. Unless the Trump administra-
tion stops blocking new appointments from being made, the 
Appellate Body will have just one member by the end of 2019. 

At the WTO’s General Council meeting last December, the 
European Union and a host of members, including China, 
India, Canada and Mexico, proposed changes to WTO rules 
in order to address American concerns and in an attempt to 
avert the pending Appellate Body crisis. The United States 
flatly rejected the proposal. At the same meeting, the United 
States once again blocked consideration of any new nomi-
nees. 

This could potentially spell the effective end of binding 
dispute settlement at the WTO. While panels could still be 
formed and cases heard, on their own, decisions from panel 
reports are not binding. To become so, they must be adopt-
ed by the Dispute Settlement Body. However, under Article 
16.4 of the Dispute Settlement Understanding, if a party noti-
fies its decision to appeal a panel report, “the report by the 
panel shall not be considered for adoption by the [Dispute 

59. Bryce Bashuk, “Trump Trade Fight Heads to Global Court as WTO Nears the 
Rubicon,” Bloomberg, Nov. 20, 2018. https://www.bloomberg.com/news/arti-
cles/2018-11-20/trump-trade-fight-heads-to-global-court-as-wto-nears-the-rubicon.

60. Although it is beyond the scope of this paper, the United States has cited the 
failure of WTO members to properly notify Geneva of subsidies and the disparate 
treatment of developing economies, as well as vague claims of “judicial overreach” by 
the Appellate Body. 
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 Settlement Body] until after completion of the appeal.”61 In 
other words, without a functioning Appellate Body, a WTO 
member that loses a panel decision could block the adoption 
of the report simply by filing an appeal. 

There is a pervasive belief among the Trump administra-
tion that the WTO is an ineffective organization to deal with 
the challenges of the modern economy, and that the deck 
is stacked against the United States. Yet the 2018 report of 
the president’s own Council of Economic Advisers, which 
includes President Trump’s own signature notes: “[T]he 
United States has won 85.7 percent of the cases it has ini-
tiated before the WTO since 1995, compared with a global 
average of 84.4 percent. In contrast, China’s success rate is 
just 66.7 percent.”62

If the Trump administration succeeds in killing the Appel-
late Body, it will lose one of the only avenues the United 
States has to challenge unfair and protectionist trade poli-
cies employed by other countries and a forum for defending 
American interests. Eliminating binding dispute settlement 
at the WTO would constitute an enormous step backward to 
the bygone era of the GATT and all of its major limitations 
and flaws. 

However, put simply, despite the president’s threats to leave 
the WTO, the administration lacks the legal authority to do 
so. Article XV of the Marrakesh Agreement does state that 
any member of the WTO may withdraw from the agreement 
six months after notifying the Director-General but it does 
not specify how the process must take place in each coun-
try. However, the Uruguay Round Agreements Act (URAA), 
which ratified the Uruguay Round and implemented it in 
domestic law, establishes a clear and unequivocal process for 
withdrawal from the WTO:63 Membership can be terminated 
only by joint resolution of Congress.64

THE DIRE CONSEQUENCES OF WITHDRAWAL

Though the president does not have unilateral authority to 
withdraw from the WTO, if he persuaded Congress to sup-
port such an action, the consequences could be catastrophic. 

First, if the United States withdrew, the president would 
have unilateral authority to significantly increase tariffs. 
Since the tariff code has not been revised since 1930 and the 
only subsequent reductions were achieved due to multilat-

61. World Trade Organization, “Article 16.4: Adoption of Panel Reports,” Dispute 
Settlement Understanding, accessed March 10, 2019. https://www.wto.org/english/
tratop_e/dispu_e/disp_settlement_cbt_e/c6s4p1_e.htm.

62. Council of Economic Advisers, “Economic Report of the President,” Executive 
Office of the President, February 2018, p. 251. https://www.whitehouse.gov/wp-con-
tent/uploads/2018/02/ERP_2018_Final-FINAL.pdf.

63. Ibid.

64. 19 USC §3535. 

eral trading rounds under the GATT,65 to withdraw from the 
WTO would enable the president, through executive order, 
to increase tariffs to the maximum rates established under 
Smoot-Hawley. These rates are well above the maximum 
tariff bindings established under the GATT. It is worth not-
ing that these increases would not impact tariffs on products 
from the 20 countries with which the United States main-
tains free-trade agreements. About 40 percent of total U.S. 
two-way trade is covered by free-trade agreements; the other 
60 percent is covered by WTO rules.66 In a worst-case sce-
nario, it is estimated that the average tariff could increase by 
26 percentage points.67

Since the United States is the world’s largest importer of 
goods and services, an across-the-board tariff hike would 
significantly harm consumers of imported items, whether 
companies or individuals.68 Further, it is estimated that about 
half of all imports are intermediate products, raw materials 
and capital goods and equipment used by domestic firms to 
make their products more globally competitive.69 Increas-
ing tariffs, then, merely makes these firms less competitive 
and poses a threat to the millions of Americans they employ. 
Individuals and families who purchase final goods imported 
into the country would also see higher costs and an erosion 
of purchasing power. The incidence of new tariffs would fall 
particularly hard on lower-income families because they 
spend a greater percentage of their income on traded goods.70

Not only would families and businesses be harmed, foreign 
countries would almost certainly retaliate against American 
exports. American firms export more than $1.5 trillion worth 
of goods and services annually, making the nation the world’s 
second-largest exporter after China.71 Without membership 
in the WTO, American exporters would lose market access 
around the globe. Countries retaliating against American 
products would be free to raise tariffs to any rate with impu-
nity, well-above MFN-bound rates. Many American products 
would be replaced by other exporters’ products in foreign 
markets, jeopardizing the millions of Americans employed 
by firms reliant on export markets. 

65. Chad P. Bown and Douglas A. Irwin, “What Might Trump Withdrawal from the 
World Trade Organization Mean for US Tariffs,” Peterson Institute for International 
Economics, November 2018. https://piie.com/system/files/documents/pb18-23.pdf.

66. Pedroa Nicolaci da Costa and Cathleen Cimino-Isaacs, “US Exit from WTO Would 
Unravel Global Trade,” Peterson Institute for International Economics, July 26, 2016. 
https://piie.com/blogs/trade-investment-policy-watch/us-exit-wto-would-unravel-
global-trade.

67. Ibid., p. 7. 

68. “World Trade Statistical Review 2018,” World Trade Organization, p. 68. https://
www.wto.org/english/res_e/statis_e/wts2018_e/wts2018_e.pdf.

69. Council of Economic Advisers, “Economic Report of the President,” Executive 
Office of the President, February 2015, p. 305. https://obamawhitehouse.archives.
gov/sites/default/files/docs/cea_2015_erp_complete.pdf.

70. Fajgelbaum and Khandelwal. https://doi.org/10.1093/qje/qjw013.

71. “World Trade Statistical Review 2018,” p. 69. https://www.wto.org/english/res_e/
statis_e/wts2018_e/wts2018_e.pdf.
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Finally, the United States’ withdrawal from the WTO would 
eliminate the benefits accrued through the dispute settle-
ment system and its litigation forum, which helps stop the 
spread of protectionist contagion. The United States uses 
the dispute settlement system to challenge foreign-trade 
practices that illegally and unfairly discriminate against its 
exports. The United States brings approximately 20 percent 
of all cases filed at the WTO, and it is “involved in almost 
half of all […] dispute resolution procedures.”72 Withdraw-
al would therefore be a devastating blow to the defense of 
American commercial interests abroad. 

CONCLUSION

For 80 years, the United States has led the global economic 
order. Far from a victim of this system, the United States is 
a primary beneficiary. We have shaped it according to our 
interests and the results have been overwhelmingly positive. 
While the rules-based trading system faces enormous chal-
lenges, the WTO is an indispensable player in an increas-
ingly globalized world. As an architect and defender of the 
WTO, the United States bears a special responsibility to pro-
tect its system. Accordingly, policymakers must thoughtfully 
address the challenges the WTO faces rather than using it as 
a punching bag to score cheap rhetorical points. 
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