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INTRODUCTION

urrent discussions of patent policy often invoke

comparisons with China. In particular, they call for

more powerful enforcement of patents domestically

to compete with innovation in China.! And it is true
that China is enjoying massive technological growth in fields
such as artificial intelligence and 5G communications.

But, in fact, that growth has very little to do with patent pro-
tection, either in the United States or in China. And, for this
reason, incautious action to broaden patent protection and
enforcement in the United States could ultimately harm,
rather than help, domestic competitiveness.

INNOVATION THROUGH PRIZES, NOT PATENTS

Technological growth in China has largely been spurred
through the Chinese government’s concerted effort to pro-
vide subsidies, incentives and prizes for innovation in key
areas such as artificial intelligence and wireless commu-
nications. Released by China’s State Council in May 2015
the “Made in China 2025” plan calls for the development
of Chinese high-tech industries through “financial support

policies” and “fiscal and taxation policy” designed to circu-
late money to businesses in those industries.? In accordance
with this, the Chinese government invested $430 million
in artificial intelligence research over the course of just six
months in 2018.3 China has also outspent the United States in
5G mobile communications technology by $24 billion since
20154

China is encouraging its citizens to file patent applications
but those encouragements further demonstrate that techno-
logical development in China is being motivated by prizes
rather than patents. The Chinese government subsidizes
the costs of patent filings, which eliminates friction toward
filing® but it also offers patent applicants a wide range of valu-
able rewards, ranging from tax breaks,’ to desirable housing,’
to government contracts® and even commutation of prison-
ers’ sentences.’

To the extent that patents are stimulating greater innova-
tive activity in China, then, it is likely because of the rewards
offered rather than the patents themselves.

IS PATENT ENFORCEMENT REALLY DRIVING
GROWTH IN CHINA?

Indeed, there are multiple reasons to believe that patents
and patent enforcement are of minimal value and interest in
China, such that the patent system is not a substantial driver
of growth in the country.

For one thing, Chinese patent applications are low in qual-
ity. Chinese law offers three types of patents: “invention”
patents akin to standard utility patents for inventions in the
United States, “design” patents for ornamental or decora-
tive features on products and “utility model” patents for
“technical solutions proposed for the shape and structure of
a product.”’® The latter two patent types are less rigorously
examined and less powerful as enforcement tools." Multiple
recent studies show that Chinese patent filings have been
predominantly of the design and utility model types, which
suggests that the incentives for filing patents are not encour-
aging serious inventive activity.”?

Furthermore, Chinese patents tend not to be retained for
long. A Bloomberg study found that 90 percent of design
patents in China, and substantial numbers of invention and
utility model patents too, are abandoned within the first five
years of their enforcement term.”® This again suggests that
patents and patent enforcement are not a substantial asset
for the Chinese innovation economy.

And finally, patent enforcement damages in China tend to be
very low. In fact, a 2018 survey of Chinese patent litigation
found that the median damage awarded was under $5,000."*
It is hard to believe that such a small monetary sum drives
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high-tech innovation, particularly when compared to bil-
lions in government investment. To be sure, China is con-
sidering amendments to its patent laws that could theoreti-
cally bolster patent enforcement but those amendments are
not in effect and likely are not yet affecting the behavior of
technology firms." As a result, there is little reason to believe
that patents and patent enforcement are a serious driver of
the technological innovation that China enjoys today.

CHINESE INTELLECTUAL PROPERTY THEFT IS
UNRELATED TO PATENTS

A separate issue often raised about China and technological
development is the country’s acts of “intellectual property
theft.” Such allegations are well-supported and almost cer-
tainly true but they are unrelated to patents.

Intellectual property theft has generally referred to theft
of trade secrets. Two forms of such theft are generally dis-
cussed: industrial espionage, involving hacking of corporate
systems or other spying to obtain proprietary information;
and forced technology transfer, in which the Chinese govern-
ment requires disclosure of proprietary business practices as
a condition for doing business in China.”

Neither industrial espionage nor forced technology trans-
fer involves patents, and indeed neither could. A patent is
required to make full disclosure in writing of the workings
of the patented invention.!® If a company were to patent its
technologies, then, there would be no need for the Chinese
government to spy on the company or force disclosures; the
government could simply read the patent on the U.S. Patent
and Trademark Office’s website. Intellectual property theft
instead refers to proprietary corporate information closely
held—a particular type of intellectual property called trade
secrets, which is distinct from patents.

CONCLUSION

While there is no doubt that China is making coordinated
efforts to lead in multiple important emerging technologies,
the United States should respond simply by encouraging
competition among domestic firms.”

It is a basic American value that capitalist competition is
the default driver of economic success. Experts on econom-
ic growth recognize that competition drives competitors to
outdo each other through innovation, thereby pushing the
technological frontier outward.

As temporary monopolies that suppress competition, pat-
ents are an important part of innovation but must be used in
appropriate measures. Failing to do so undermines the rate of
American innovation for at least two reasons. First, increas-
ing patent rights encourages companies to put resources

into patent disputes rather than research and development.
Patent licensing can be an incredibly lucrative business for
lawyers but it does not engage scientists and engineers to
innovate. Obviously some level of patent protection is neces-
sary to preserve the value of R&D investments but scaling up
protection too far can make rent-seeking more valuable than
research.?’ And second, U.S. patents are not solely owned by
U.S. firms. A rapidly growing number of patents in the United
States are held by Chinese companies.? If patents become
too powerful an enforcement tool, they could ultimately be
turned into weapons against American companies, further
stymieing domestic innovation and giving a leg up to foreign
competitors.

ABOUT THE AUTHOR

Charles Duan is the Technology and Innovation Director at the R
Street Institute, where his research focuses on intellectual property
issues.

ENDNOTES

1. See, e.g., Nicole Neily, “US Is Losing the Innovation War—to China,” The Hill, Dec.
27, 2016. https://thehill.com/blogs/pundits-blog/technology/311930-us-is-losing-the-
innovation-war-to-china.

2. State Council of the People’s Republic of China, “Made in China 2025,” July 7, 2015,
pp. 33-34. http://www.cittadellascienza.it/cina/wp-content/uploads/2017/02/l0T-
ONE-Made-in-China-2025.pdf.

3. Meng Jing and Sarah Dai, “Here’s What China Is Doing to Boost Its Al Capabili-
ties,” South China Morning Post, May 10, 2018. https://www.scmp.com/tech/science-
research/article/2145568/can-trumps-ai-summit-match-chinas-ambitious-strategic-
plan.

4.“5G: The Chance to Lead for a Decade,” Deloitte, 2018, p. 1. https:/www2.deloitte.
com/content/dam/Deloitte/us/Documents/technology-media-telecommunications/
us-tmt-5g-deployment-imperative.pdf.

5. Jeremy Kriegel, “Strategies to Leverage Chinese Patent Subsidies,” Intellectual
Property Magazine, July-August 2012, p. 78. https://www.marshallip.com/content/
uploads/2014/10/Strategies-to-leverage-Chinese-patent-subsidies " JK.pdf.

6. Cheryl Xiaoning Long and Jun Wang, “China’s Patent Promotion Policies and Its
Quality Implications,” Science and Public Policy 46:1 (2019), p. 91. https://academic.
oup.com/spp/article-abstract/46/1/91/5004405.

7. “Patents, Yes; Ideas, Maybe,” The Economist, Oct. 14, 2010. https://www.economist.
com/business/2010/10/14/patents-yes-ideas-maybe.

8. Eric Warner, “Patenting and Innovation in China: Incentives, Policy, and Outcomes,”
PhD Diss. No. RGSD-347, Pardee Rand, 2015, pp. 34-35. https://www.rand.org/pubs/
rgs_dissertations/RGSD347.html.

9. “How to Get Out of Jail Early in China: Buy an Inventor’s Idea and Patent It,”
South China Morning Post, Jan. 19, 2015. https://www.scmp.com/news/china/arti-
cle/1681850/how-get-out-jail-early-china-buy-inventors-idea-and-patent-it.

10. Renjun Bian, “Patent Litigation in China: Challenging Conventional Wisdom,”
Berkeley Technology Law Journal 33:2 (2018), p. 443. https://scholarship.law.berkeley.
edu/btlj/vol33/iss2/2.

1. Ibid., pp. 448-49.

12. See, e.g., Ana Maria Santacreu and Heting Zhu, “What Does China’s Rise in Patents
Mean? A Look at Quality vs. Quantity,” Economic Synopses 14 (2018). https://research.
stlouisfed.org/publications/economic-synopses/2018/05/04/what-does-chinas-rise-
in-patents-mean-a-look-at-quality-vs-quantity; Center for Strategic and Interna-
tional Studies, “Are Patents Indicative of Chinese Innovation?”, China Power, Dec. 18,
2018. https://chinapower.csis.org/patents; Brian J. Love et al., “Patent Litigation in
China: Protecting Rights or the Local Economy?”, Vanderbilt Journal of Entertain-
ment and Technology Law 18:4 (2016), pp. 715-16. http://www.jetlaw.org/wp-content/
uploads/2016/07/Love " SPE " 6-FINAL.pdf.

R STREET SHORTS: U.S. PATENTS AND COMPETITIVENESS WITH CHINA 2


https://thehill.com/blogs/pundits-blog/technology/311930-us-is-losing-the-innovation-war-to-china
https://thehill.com/blogs/pundits-blog/technology/311930-us-is-losing-the-innovation-war-to-china
http://www.cittadellascienza.it/cina/wp-content/uploads/2017/02/IoT-ONE-Made-in-China-2025.pdf
http://www.cittadellascienza.it/cina/wp-content/uploads/2017/02/IoT-ONE-Made-in-China-2025.pdf
https://www.scmp.com/tech/science-research/article/2145568/can-trumps-ai-summit-match-chinas-ambitious-strategic-plan
https://www.scmp.com/tech/science-research/article/2145568/can-trumps-ai-summit-match-chinas-ambitious-strategic-plan
https://www.scmp.com/tech/science-research/article/2145568/can-trumps-ai-summit-match-chinas-ambitious-strategic-plan
https://www2.deloitte.com/content/dam/Deloitte/us/Documents/technology-media-telecommunications/us-tmt-5g-deployment-imperative.pdf
https://www2.deloitte.com/content/dam/Deloitte/us/Documents/technology-media-telecommunications/us-tmt-5g-deployment-imperative.pdf
https://www2.deloitte.com/content/dam/Deloitte/us/Documents/technology-media-telecommunications/us-tmt-5g-deployment-imperative.pdf
https://www.marshallip.com/content/uploads/2014/10/Strategies-to-leverage-Chinese-patent-subsidies˙JK.pdf
https://www.marshallip.com/content/uploads/2014/10/Strategies-to-leverage-Chinese-patent-subsidies˙JK.pdf
https://academic.oup.com/spp/article-abstract/46/1/91/5004405
https://academic.oup.com/spp/article-abstract/46/1/91/5004405
https://www.economist.com/business/2010/10/14/patents-yes-ideas-maybe
https://www.economist.com/business/2010/10/14/patents-yes-ideas-maybe
https://www.rand.org/pubs/rgs_dissertations/RGSD347.html
https://www.rand.org/pubs/rgs_dissertations/RGSD347.html
https://www.scmp.com/news/china/article/1681850/how-get-out-jail-early-china-buy-inventors-idea-and-patent-it
https://www.scmp.com/news/china/article/1681850/how-get-out-jail-early-china-buy-inventors-idea-and-patent-it
https://scholarship.law.berkeley.edu/btlj/vol33/iss2/2
https://scholarship.law.berkeley.edu/btlj/vol33/iss2/2
https://research.stlouisfed.org/publications/economic-synopses/2018/05/04/what-does-chinas-rise-in-patents-mean-a-look-at-quality-vs-quantity
https://research.stlouisfed.org/publications/economic-synopses/2018/05/04/what-does-chinas-rise-in-patents-mean-a-look-at-quality-vs-quantity
https://research.stlouisfed.org/publications/economic-synopses/2018/05/04/what-does-chinas-rise-in-patents-mean-a-look-at-quality-vs-quantity
https://chinapower.csis.org/patents
http://www.jetlaw.org/wp-content/uploads/2016/07/Love˙SPE˙6-FINAL.pdf
http://www.jetlaw.org/wp-content/uploads/2016/07/Love˙SPE˙6-FINAL.pdf

13. Lulu Yilun Chen, “China Claims More Patents than Any Country—Most Are
Worthless,” Bloomberg, Sept. 26, 2018. https://www.bloomberg.com/news/arti-
cles/2018-09-26/china-claims-more-patents-than-any-country-most-are-worthless.

14. Bian, pp. 440-41and Tbl. 10.

15. Mark Cohen, “Public Comment Draft of Patent Law Revisions Released by NPC,”
China IPR, Jan. 5, 2019. https://chinaipr.com/2019/01/04/public-comment-draft-of-
patent-law-revisions-released-by-npc.

16. See, e.g., Alan Rappeport, “Intellectual Property to Take Center Stage as
Trump and Xi Meet,” The New York Times, Nov. 28, 2018. https://www.nytimes.
com/2018/11/28/us/politics/intellectual-property-trump-xi.ntml.

17. See, e.g., U.S. Trade Representative, “Update Concerning China’s Acts, Policies and
Practices Related to Technology Transfer, Intellectual Property, and Innovation,” Exec-
utive Office of the President, Nov. 20, 2018, pp. 3-5. https://ustr.gov/sites/default/
files/enforcement/301Investigations/301%20Report%20Update.pdf.

18.35U.S.C. § 112(a).

19. Charles Duan, “Why China Is Winning the 5G War,” National Interest, Feb. 5, 2019.
https://nationalinterest.org/feature/why-china-winning-5g-war-43347.

20. Bhaven N. Sampat, “A Survey of Empirical Evidence on Patents and Innovation”
National Bureau of Economic Research Working Paper No. 25383, December 2018,
pp. 5-13. https://www.nber.org/papers/w25383.pdf.

21. Susan Decker, “China Becomes One of the Top 5 U.S. Patent Recipients for
the First Time,” Bloomberg, Jan. 9, 2018. https://www.bloomberg.com/news/arti-
cles/2018-01-09/china-enters-top-5-of-u-s-patent-recipients-for-the-first-time.

R STREET SHORTS: U.S. PATENTS AND COMPETITIVENESS WITH CHINA 3


https://www.bloomberg.com/news/articles/2018-09-26/china-claims-more-patents-than-any-country-most-are-worthless
https://www.bloomberg.com/news/articles/2018-09-26/china-claims-more-patents-than-any-country-most-are-worthless
https://chinaipr.com/2019/01/04/public-comment-draft-of-patent-law-revisions-released-by-npc
https://chinaipr.com/2019/01/04/public-comment-draft-of-patent-law-revisions-released-by-npc
https://www.nytimes.com/2018/11/28/us/politics/intellectual-property-trump-xi.html
https://www.nytimes.com/2018/11/28/us/politics/intellectual-property-trump-xi.html
https://ustr.gov/sites/default/files/enforcement/301Investigations/301%20Report%20Update.pdf
https://ustr.gov/sites/default/files/enforcement/301Investigations/301%20Report%20Update.pdf
https://nationalinterest.org/feature/why-china-winning-5g-war-43347
https://www.nber.org/papers/w25383.pdf
https://www.bloomberg.com/news/articles/2018-01-09/china-enters-top-5-of-u-s-patent-recipients-for-the-first-time
https://www.bloomberg.com/news/articles/2018-01-09/china-enters-top-5-of-u-s-patent-recipients-for-the-first-time

