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EXECUTIVE SUMMARY

n states that hold a monopoly on the sale of spirits, liquor

prices usually are set by a formula that includes at least

one of three different components: taxes, fees and price

markups. Markups are formally enacted by liquor regula-
tors—usually in the form of aboard—who are tasked to over-
see alcohol sales in the state. In recent years, governments in
these so-called “control states” have relied more and more on
the revenue derived from these markups, as state lawmakers
frequently have included calls for higher markups in their
budget proposals.!

These artificially created price bumps exceed the level of
increase that would be sustained on the open market and
the revenue from these increases often accrues directly to
a state’s general fund. In this way, they function very simi-
larly to taxes. Furthermore, liquor markups are readily dis-
tinguishable from nearly every other form of government-
imposed fee, since they target a good designed for private
consumption. Perhaps worse is that, despite their clear
resemblance to taxes, markups frequently do not need to be
ratified by state legislatures in the way that other taxes do.

This allows lawmakers in control states effectively to hide
the cost from state taxpayers.

A TAX IN EVERYTHING BUT NAME

Retail liquor markups in control states usually are set as a
percentage of the wholesale price of the liquor in question.
For example, in Virginia, the Alcoholic Beverage Commis-
sion (ABC) assesses a 69 percent markup over the wholesale
price for each bottle of distilled spirits sold in the state.? In
Pennsylvania, the Liquor Control Board (PLCB) previously
applied a 30 percent markup over wholesale, before recently
transitioning to a variable markup scheme.?

The result is that many state liquor markups operate much
like ad valorem taxes, which are charged according to the
value of a good. With ad valorem taxes, as the price of a good
rises, the amount of the tax rises proportionately.* In other
words, abottle of bourbon that costs $10 at wholesale will be
$13 after a 30 percent markup is applied, while a $20 whole-
sale bottle would be $26 after the markup. The amount of
the markup therefore rises in proportion to the price of the
liquor—$3 for the cheaper bottle rises to $6 for the more
expensive one.

Further, also like taxes, state liquor markups are readily dif-
ferentiated from other types of government-imposed fees or
citations, like tolls, bus fares or speeding tickets.® Fees are
used by governments to recoup and pay for the cost of a cer-
tain public good the government provides, while citations
are used to deter unlawful behavior. In the case of a bus fare,
the $3 charge covers the cost of a ride; with speeding tick-
ets, the purpose is to dissuade citizens from breaking the
speed limit. Liquor markups, however, apply whenever a citi-
zen purchases a bottle of liquor for their own private con-
sumption. In nearly every other situation involving private
goods—for example, excise taxes on cigarettes—states use
taxes rather than government-mandated markups to gener-
ate revenue.’

Moreover, money collected from state-imposed liquor mark-
ups frequently flows to the general coffers of state govern-
ments,” where the funds may be used, for example, to finance
state employee pensions or for other purposes unrelated to
the costs of liquor retailing. This is significant, because courts
that have attempted to distinguish government-imposed fees
from taxes have generally done so by probing the primary
purpose of the tax or fee. Where the primary purpose is to
raise general revenue for the government, rather than to fund
the particular expense of a regulation, courts frequently have
construed the fee to be a tax.?

Accordingly, liquor markups in control states are most prop-
erly viewed as a form of taxation, which raises fundamental
issues about how they are enacted.
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TAXES SHOULD BE PASSED BY LEGISLATORS

Often, the decision to raise liquor markups is delegated to
state liquor agencies, which mostly operate independently of
state legislatures and governors. While several control states
set some form of statutory—i.e., legislatively determined—
range or cap for markups, many do not.’

This lack of legislative guidance is problematic. From the
earliest roots of democratic, constitutional government, it
has been recognized that the power of taxation should rest
with representatives of the citizenry. This has traditionally
been understood to mean that taxes should be ratified by the
branch of government that resides closest to the people—the
legislature.

“No taxation without representation” was, of course, a key
rallying cry in 1760s America in the run-up to the Revolution-
ary War, but it traces back even earlier:

Where shall this power [to tax] reside? In the long
battle for human rights this was always a foremost
question.

The conflict between John of England and his barons
arose from the fact that the king had been arbitrarily
taking sums of money from his subjects, and one of the
most important clauses in Magna Carta (1215) was a
promise that in the future no contributions (aids) to
the public treasure should be made except by the con-
sent of the general council of the realm...

A similar question gave rise to the American revolu-
tion and the outcome of that contest confirmed the
principle that in America taxes cannot be levied with-
out either the personal consent of the people or the
consent of their representatives. In this principle lies
the cardinal fact of taxation; in all countries where
civil liberty is enjoyed the taxing power resides in the
legislature.!

The importance of placing the taxing power in the legislature
was confirmed by the U.S. Constitution, in which the very
first enumerated power of Congress is the “Power To lay and
collect Taxes.”™ The principle was further underscored by
Alexander Hamilton in The Federalist Papers:

Nations in general, even under governments of the
more popular kind, usually commit the administra-
tion of their finances to single men or to boards com-
posed of a few individuals, who digest and prepare,
in the first instance, the plans of taxation, which are
afterwards passed into laws by the authority of the sov-
ereign or legislature.’?

As this history shows, lodging the taxing power with the

people’s elected representatives is one of the core features
of America’s constitutional framework. This is no less true
at the state level, where for the most part, the constitutional
structure and separation of powers mirrors the tripartite sys-
tem of the federal government.

The courts that have construed the taxing power have
agreed. As the Supreme Court affirmed in the seminal case
MecCulloch v. Maryland, the power of taxation resides in the
legislature explicitly to protect against governmental abuse:

It is admitted, that the power of taxing the people and
their property, is essential to the very existence of gov-
ernment, and may be legitimately exercised on the
objects to which it is applicable, to the utmost extent
to which the government may choose to carry it. The
only security against the abuse of this power, is found
in the structure of the government itself. In imposing a
tax, the legislature acts upon its constituents. This s,
in general, a sufficient security against erroneous and
oppressive taxation.?

At the federal level, while Congress has broadly (and in many
cases, over-broadly) delegated its legislative powers to exec-
utive branch agencies, it has been notably less willing to del-
egate taxing power to agencies." Thus, to place this type of
de facto taxing power with state liquor agencies runs counter
to these long-held ideals. It also allows politicians to obfus-
cate state budgeting decisions and revenue-raising measures.

HIDING THE BILL FROM TAXPAYERS

State-controlled liquor sales and the markups they employ
generate substantial income for state governments. For
example, Virginia’s ABC system, dubbed “the golden goose of
the commonwealth,”" has generated annual profits of more
than $150 million in recent years.*® At least a portion of these
profits are sent to the state’s general fund and therefore help
finance the government at-large.”

In many states, the connection between markup revenue
and general government funding has become explicit. For
example, after a decision to raise markups on certain liquors
in Pennsylvania this past year, a spokesman for the PCLB
cited rising public-pension costs and unemployment ben-
efits as the reason for the increase.’® Pennsylvania’s governor
has even proposed using the state’s liquor system profits as
security for a loan that would help balance the state budget,
further cementing the link between liquor revenues and gen-
eral government funding.’

However, to use money generated from state-controlled
liquor markups in this way allows public officials and law-
makers to hide the bill from taxpayers. Rather than rely on
traditional tools of revenue generation—such as property,
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sales or income taxes—these states lean on their government-
run liquor system. This allows politicians in those states to
draw on stealthily collected revenue streams and to avoid
politically contentious policy positions, such as explicit tax
increases or spending cuts.?

It is also worth noting that state liquor markups have the
effect of singling out a specific industry—craft spirits—for
adverse treatment. As the R Street Institute’s Kevin Kosar
has pointed out: “Instead of presenting the public with the
bill for the goods and services they consume, elected officials
are hiding the true cost of government by shifting the bur-
den to consumers of privately produced products [distilled
spirits].”* In addition to consumers, makers of spirits face a
double burden, since higher markups lead to increased pric-
es and decreased demand.

Worst of all, even if state residents are cognizant of these
markups, they cannot effectively use the ballot box to hold
public officials accountable for them. This is because these
state liquor regulators rarely are elected officials. If states are
going to target liquor, they should at least do so in the open,
where voters can force them to account for their actions.

CONCLUSION

Liquor markups from government-operated liquor boards
function in a near-identical manner to taxes. Despite this
similarity, many states allow their liquor agencies to raise
markups without legislative approval or guidance. This
setup ultimately allows state officials to hide the bill from
taxpayers and to rely on what amounts to backdoor taxes to
plug budget gaps, all while avoiding politically contentious
policy decisions.

At the very least, states with government-operated liquor
systems should bring more transparency to the markup pro-
cess by requiring explicit legislative approval of any increase
in markups.? Better yet, control states should consider get-
ting out of the liquor business entirely and transitioning to a
private, market-based model.
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