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court. And, in these cases, ITC litigation allows some pat-

ent owners to bypass the rules and remedies of Article III 

courts in order to get a second chance against some alleged 

infringers.

In addition to giving patent holders two bites at the apple, the 

ITC’s patent jurisdiction has led to mischief and disruption. 

Because of Section 337, the United States has a dual-track 

patent litigation system in which outcomes are determined 

by di!erent laws, procedures and remedies depending on the 

venue. This evolution of U.S. patent law through new juris-

prudence or legislative reform continuously creates point-

less inconsistency in the rights of litigants in district court 

and the ITC.  

Adjudicating patent infringement fits squarely within the 

proper role of Article III courts, and thus by expressly lim-

iting the ITC’s jurisdiction to cases where patent owners 

genuinely cannot get adequate relief in court, we can elimi-

nate the problems caused by Section 337’s duplicative and 

disruptive role in the patent system.  

WHAT IS SECTION 337?

The original purpose of Section 337 was to provide a broad 

trade remedy that would, like the rest of the Smoot-Hawley 

Tari! Act, protect domestic industries from foreign competi-

tion. The law prohibits “unfair methods of competition in the 

importation of articles” and was described by early support-

ers as “broad enough to prevent every type and form of unfair 

practice” and as “a more adequate protection to American 

industry than any antidumping statute the country has ever 

had.”1 

In the decades since its enactment, the law has evolved to 

become a popular tool for patent enforcement. Between 2013 

and 2017, there were 233 new Section 337 investigations initi-

ated, roughly 90% of which were patent cases. Patent plain-

ti!s like using Section 337 because ITC procedures are much 

quicker and more e"cient than litigation in federal district 

court.  

In a 337 proceeding, multiple alleged infringers (respon-

dents) can be joined in one ITC proceeding brought by a sin-

gle patent owner (complainant) and the case is tried before 

an administrative law judge (ALJ) with particular expertise 

in patent law. Like a district court judge, the ALJ considers 

motions, issues orders for discovery of evidence and holds 

hearings. The ALJ’s findings on patent validity and infringe-

ment are subject to review by the commission, a bipartisan 

body of six political appointees, and are appealable to the 

Court of Appeals for the Federal Circuit.   

The statute specifically mandates that investigations be 

completed “at the earliest practicable time.” In practice, this 
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INTRODUCTION

A
rticle III of the U.S. Constitution vests the judicial 

power of the United States in the federal courts. That 

power “extends to all cases [. . .] arising under [. . .] 

the laws of the United States,” and surely includes 

U.S. patent infringement suits. Nevertheless, dozens of pat-

ent disputes are adjudicated every year outside the federal 

courts by an executive agency.

Under Section 337 of the Tari! Act of 1930, the U.S. Inter-

national Trade Commission (ITC) has the power to exclude 

imports from the U.S. market to prevent “unfair methods of 

competition.” This broad authority is supplemented by pro-

visions specifically related to the infringement of intellectual 

property rights. Patent infringement is by far the most com-

mon complaint. As a result, Section 337 enables the ITC to 

operate as an administrative patent court for imports.

Giving a trade agency the power to adjudicate patent dis-

putes is ostensibly justified by the inability of district courts 

to e!ectively address patent infringement by foreign entities. 

But the vast majority of Section 337 investigations involve 

parties that can and do sue each other in federal district 
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means that Section 337 investigations generally take 12-18 

months, while district court litigation may take twice that 

long.2  

Such an e"cient time table is possible because a number of 

rules designed to protect the rights of defendants in court do 

not apply at the ITC: namely, the need for personal jurisdic-

tion over the defendant, limits on the power to compel for-

eign discovery, impartiality and political insulation of judges 

and the right to a trial by jury.3 Combined, these di!erences 

significantly decrease the cost and time burden for complain-

ants—but at the respondents’ expense.

The ITC also provides a very powerful remedy—total exclu-

sion of the o!ending product from the U.S. market. This is 

achieved through the issuance of an exclusion order to U.S. 

customs, often supplemented by a cease-and-desist order 

meant to prevent the sale of already imported merchandise.4  

But the ITC also utilizes some very peculiar administrative 

procedures that limit its value to patent owners. Owing to its 

origin as a protectionist trade remedy, Section 337 includes 

some limitations on the ability to get relief that plainti!s 

would not encounter in a court. For one, complainants at 

the ITC must show that “an industry in the United States, 

relating to the articles protected by the patent […] exists or is 

in the process of being established.”5 Since 1988, this “domes-

tic industry” test can be satisfied not only through domestic 

manufacturing but also through “substantial investment in 

[the patent’s] exploitation, including engineering, research 

and development or licensing.”6

Second, the ITC can refuse to issue an exclusion order if it 

deems that doing so would be contrary to the public interest. 

This means the ITC can find that infringement occurred but 

nevertheless refuse to issue an exclusion order after consid-

ering “the e!ect of such exclusion upon the public health and 

welfare, competitive conditions in the United States econo-

my, the production of like or directly competitive articles in 

the United States, and United States consumers.”7 This test 

gives an adjudicative body the power to deny an individual a 

legal remedy based on economic policy considerations.

And third, even if the ITC determines that infringement has 

occurred, that there is a domestic industry related to the pat-

ent and that a remedy would not harm the public interest, 

and subsequently issues an exclusion order, the President of 

the United States can “disapprove” it for “policy reasons.”8  

And, while Section 337’s executive veto may make sense for 

a trade remedy (Section 201 safeguard tari!s have a simi-

lar mechanism),9 allowing this sort of political interference 

would be anathema in a court of law.

While the domestic industry test is part of every Section 337 

investigation, it is incredibly rare for an exclusion order to 

be denied based on the ITC’s public interest analysis or a 

presidential disapproval.  Indeed, only six exclusion orders 

have been vetoed since 1975 and in that time, the ITC has 

only refused to issue one for public interest reasons three 

times—most recently in 1984.10  

However, there is reason to believe both of these actions may 

become more common in the future. For instance, in 2007 

and in light of public interest concerns, the ITC decided to 

tailor the scope of an exclusion order that involved smart-

phone processors.11 Also, responding to increased political 

pressure and interest from litigants, the ITC has enhanced 

the procedures for reviewing public interest arguments.12 

Further, President Obama issued the first veto of an ITC 

decision in 16 years in order to block a 2013 exclusion order 

based on infringement of a standard-essential patent. In 

announcing the veto, the Obama administration called on 

the ITC to improve its utilization of the public interest test 

to prevent such orders in the future.13 

THE DUPLICATIVENESS PROBLEM

Put simply, to add a second venue of administrative adjudi-

cation for disputes already within the jurisdiction of Article 

III courts creates problems.

Conflicting Judgments

The most obvious and direct negative consequence of dupli-

cative litigation is the very real possibility of conflicting judg-

ments. District courts are not required to give preclusive 

e!ect to ITC determinations, even in cases that involve the 

same patents, parties and products. This means that a U.S. 

company could be faced with an exclusion order from the 

ITC that requires it to take merchandise o! the shelf, engi-

neer a work-around or enter a licensing agreement, all while 

a district court could still determine that the patent is invalid, 

that the defendant was not liable for infringement or that the 

patent was standard-essential and subject to a requirement 

of reasonable and nondiscriminatory licensing, which the 

patent owner failed to o!er.14

Supporters of Section 337 have not o!ered an argument for 

why patent owners should have two opportunities to drag 

companies into patent infringement suits, often simultane-

ously. Nor has anyone explained why that second chance 

should be triggered only when the alleged infringer is an 

importer.  

Two Patent Laws

The consequences of duplicative patent jurisdiction are 

exacerbated by the various differences in procedure and 

remedies at the ITC and district court. Some of those di!er-

ences—like the absence of a jury—are due to the fact that the 

ITC is an administrative agency and not a court. Others, like 
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the domestic industry test, are due to Section 337’s origin as 

a protectionist trade remedy.  

And some di!erences between ITC and district court litiga-

tion are purely accidental. Although the ITC applies U.S. pat-

ent law to determine whether respondents have infringed a 

valid U.S. patent, the agency’s procedures and remedies are 

governed by a separate statute. This legal independence con-

tinually causes disruption within the patent system, particu-

larly when Congress or the Supreme Court makes changes 

to U.S. patent law or litigation practice that do not apply at 

the ITC. 

For example, the America Invents Act of 2011 instituted 

new rules on joinder, which limited the ability of plainti!s 

to sue multiple unrelated defendants in a single action.15 That 

reform, however, does not apply at the ITC. In 2016, Section 

337 complaints involved, on average, more than five respon-

dents per investigation.16 These respondents—often directly 

competing businesses—may be forced to coordinate a joint 

litigation strategy that awkwardly privileges common argu-

ments over individual defenses.17   

The most infamous deviation between district court and ITC 

litigation occurred after a 2006 Supreme Court case, eBay v. 

MercExchange, which significantly altered the standards that 

courts use in granting injunctive relief for patent infringe-

ment.18  Prior to eBay, district courts would grant injunctive 

relief in patent cases as a matter of course. Now, however, 

they must conduct a traditional “four-factor test” for equita-

ble relief, and one of those factors is whether monetary dam-

ages would be adequate to compensate the plainti! ’s injury.19

  

The decision made it significantly more di"cult for non-

practicing entities, such as patent owners in the business 

of licensing technology rather than marketing products, to 

secure an injunction against an infringing defendant. The 

practical impact of eBay was to alleviate the problem of pat-

ent holdup where owners of patents that cover relatively 

low-value technology that is embedded in a high-value prod-

uct could secure outsized settlements and royalties.20  

The policy reasons that inform the criteria for injunctive 

relief apply just as well to litigants at the ITC as they do to 

those in district court. However, the eBay decision had no 

impact on procedures at the ITC, where injunctive relief—in 

the form of an exclusion order—is called for directly by the 

statute.21 This di!erence in available remedies made the ITC 

a relatively more attractive venue for non-practicing entities 

than it was before.  

IS THERE ANY USE TO SECTION 337?

The ITC is a trade agency and so Section 337’s patent pro-

tections are reserved for cases involving imported products. 

But why single out imports for special treatment? In lim-

ited situations, the ITC may arguably fill a particular role to 

overcome jurisdictional weaknesses of courts over foreign 

defendants.  On this point, The Heritage Foundation’s Alden 

Abbot succinctly argues: 

U.S. patent holders are […] virtually defenseless when 

protecting themselves against foreign parties. U.S. 

federal courts are empowered to adjudicate IP cas-

es between parties holding assets within the United 

States, but they are often powerless to enforce IP 

rights when the infringer is located outside of U.S. 

jurisdiction. Unless the foreign violator holds assets 

within the United States, the courts cannot deter for-

eign producers from breaking U.S. patent law.22

It is true that an exclusion order from the ITC can provide a 

remedy when courts cannot act e!ectively.  It would indeed 

be quite di"cult for a U.S. district court to secure an e!ective 

remedy (whether monetary or injunctive relief ) against a 

company that lacked any formal ties to a U.S. business, oper-

ated in a foreign country that does not recognize U.S. judg-

ments, and that intentionally took advantage of that situation 

to sell infringing products in the United States. Customs-

based enforcement of ITC orders gives U.S. patent owners 

that have been victimized by such a scheme an e"cient way 

to secure an e!ective solution.

But such cases are extremely rare—even at the ITC. The idea 

that foreign patent infringers in general cannot be reached 

by courts is simply false and relies on a dramatic mischar-

acterization of cross-border commerce in the 21st century.  

Most Section 337 investigations involve parties who are also 

suing each other in district court over the same products. 

Among the 53 investigations initiated at the ITC in 2016 for 

infringement of a statutory IP right, there were only eight in 

which the respondents were solely foreign parties who were 

not also being sued in court.  And there were only nine inves-

tigations in which none of the respondents was involved in 

analogous district court litigation.23

This means that in at least 83% of ITC investigations that 

year, U.S. patent holders would not have been “defenseless” 

against foreign parties even if they had to go to court to 

enforce their rights.  

Courts may have di"culty reaching shifty sco#aws hiding 

overseas, but the typical respondent in a Section 337 inves-

tigation is a domestic U.S. company or large multinational 

corporation that employs a large number of Americans and 

holds millions of dollars in assets in the United States. For 

example, respondents in ITC investigations initiated in 2015 

and 2016 included iconic American companies like Amazon, 

Apple, AT&T, Chrysler, Comcast, Dell, HP, Intel and Wal-

greens, as well as foreign giants like Audi, Blackberry, BMW, 
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Honda, LG, Samsung, Sony, Toyota and Volkswagen.24  

No one can seriously argue that these companies are operat-

ing outside the jurisdiction of U.S. courts.  Indeed, many of 

them rely on highly valuable U.S. patent portfolios of their 

own, which they actively enforce through domestic litiga-

tion. Most of the time, Section 337 is not providing a vital tool 

to enforce U.S. patent rights but merely exposing companies 

to a second layer of potential liability and higher litigation 

costs, simply because they sell imported products.

  

SOLVING THE DUPLICATIVENESS PROBLEM

The problems Section 337 causes stem from its overbroad 

jurisdiction that needlessly and disruptively intrudes on the 

role of the courts, which are perfectly capable and properly 

tasked to adjudicate almost all patent disputes that involve 

imported products. For this reason, Section 337 should be 

amended to ensure that the ITC’s patent powers are available 

as a gap-filler for when courts cannot act—not as an alterna-

tive to them.     

Limiting the ITC’s Role 

Limiting the ITC’s jurisdiction to cover only those situations 

that justify its existence would maintain its ability to enforce 

patents when needed while preserving the primacy of Article 

III courts.

First, if a patent owner brings an infringement suit in district 

court, it should not be allowed to file a parallel ITC com-

plaint. Currently, it is standard practice for plainti!s to file 

an ITC complaint and a lawsuit in court at the same time. 

The only protection defendants have against this tactic is to 

request a stay of the district court proceeding until the ITC 

investigation is complete.25 However, this privileges the ITC 

over the courts and still gives patent owners two bites at the 

apple. Instead, the ITC should be prevented from investi-

gating any Section 337 complaint if the parties are currently 

involved in court litigation.  

Second, if a patent owner chooses to pursue its case at the 

ITC only, respondents should be able to choose to have the 

case heard instead by a court. The alleged infringer using this 

option could be required not only to submit to the jurisdic-

tion of the court but to make some sort of assurance to the 

ITC that it can satisfy a negative judgment. The ITC could 

look at physical assets, business relationships, brand recogni-

tion and other forms of investment in and reliance on serving 

the U.S. market to determine a respondent’s ability to avoid 

a court judgment.

This new arrangement would have the added benefit of 

making the ITC much less attractive for patent trolls using 

abusive litigation tactics to force unwarranted settlements. 

Choosing the ITC route would mean foregoing district court 

litigation, but the ITC cannot provide monetary relief, which 

is what non-practicing entities ultimately want. Also, allow-

ing respondents to choose district court would keep domes-

tic U.S. companies, including small businesses—a common 

target of patent trolls—from ever having to defend a case at 

the ITC.

Most importantly, these reforms would preserve the rights 

of Americans and legitimate businesses to have their day in 

court while leaving the ITC’s quick procedures and powerful 

remedies in place to deal with genuine problems of unreach-

able foreign defendants.

Other reforms fall short

A dramatic rise in the number of Section 337 investigations 

in the five years following the eBay decision prompted con-

cern among observers that “patent trolls” were flocking to 

the ITC. Reform ideas proposed by stakeholders, academics 

and lawmakers typically focused on altering Section 337’s 

public interest test or domestic industry test to make it hard-

er for non-practicing entities to secure an exclusion order.26

While these sorts of targeted reforms could reduce the 

potential for conflicting outcomes in ITC and district court 

litigation, they ultimately miss the mark by focusing on 

restricting who can get relief at the ITC instead of narrow-

ing its jurisdiction.

The purpose of trade remedy laws is to enable administra-

tive agencies to provide domestic industries with protection 

from foreign competition under predefined circumstances. 

The ITC’s domestic industry and public interest tests make 

perfect sense in that context. However, they have little to do 

with ordinary rationales for whether patent owners should 

be allowed to enforce their rights—rationales that generally 

center on encouraging invention and commercialization of 

new ideas. The reason to have a trade agency adjudicate pat-

ent disputes is not, and should not be, to insert trade policy 

into the U.S. patent enforcement system.

To reserve the ITC’s patent enforcement power for domestic 

industries, however defined, is inherently protectionist. And 

the public interest test requires the ITC’s commissioners to 

consider economic policy in the middle of an individual adju-

dication. These tests are a legacy of the ITC’s protectionist 

origins and strengthening or reforming them is no substitute 

for the fundamental reforms discussed above.27

CONCLUSION

While Section 337 began as a broad trade remedy to protect 

domestic industry, it has become an integral part of the U.S. 

patent system. However, it plays an awkward role in that 

system by mixing two policy goals—trade protectionism and 

patent enforcement—that are not strictly compatible. While 
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the ITC’s broad powers to block infringing imports may be 

useful in some circumstances, most Section 337 investiga-

tions duplicate, and even interfere with, the work of federal 

courts.

To make Section 337 less disruptive on the patent system, 

the ITC’s power to investigate patent infringement should be 

reserved for situations in which Article III courts are inca-

pable of providing an adequate remedy. Specifically, patent 

owners should be required to choose either the ITC or dis-

trict court—but not both—as the venue to enforce their pat-

ent rights in an individual dispute. And the ITC should not 

initiate an investigation against a respondent whose alleged 

infringement could be adequately remedied by a court of law.  
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